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ABSTRACT 

The Law- Teaching Clinic was held at the University of 
Wisconsin in 1971 and sponsored by the Association of American Law. 

, Schools. Law teachers attending the clinic were chosen because of 
their limited law teaqhing experience; their willingness to. read the 
advance materials, and spend three weeks at the clinic"; ana" the • 
approval of the dean of their law school. The first two ■'Weeks of the 
clinic were devoted to analysis' of the teaching-learning operation 
thrOngh lecture, discussion and d®'>nonstration, followed by three days 
of direct experience with supervised practice teaching. The la^t week, 
was devoted to issues in legal education (student-teacher Interaction 
and the educative elements in law). The book of readings for the 
clinic accompanies the report. ;(Aut^or/CS) 









■ fn 067.995 






H 



. '' ■ 



DIRECTOR’S EVA-LUATION REPORT 
, on the - ' 

LAW TEACHING CLINIC - 
of ■ ■ • 

■ 1971 ' . 



Grant No.' 78, NIH #74-6390 : 
•Project No . ^69-0657 . 1 ' 



I. BASIC INFORMATION 

^ 1 Grantee Institution 

A 2 Host Institution 

.A3 Sponsorship „ 

. B Designation 



■ G 



C 1 Director 



C 2 ‘Assistant Director 



D ProgTfam Location and Dat.es 



The University of. North Carolina . ' ' 

Chapel Hill, North Carolina" 27514 

'The University of Wisconsin^ 

Madison,, Wisconsin 53706 • ' 

The Association of American L'i^w Schools 
One DuPont Circle 
Washington, D. ‘C.' 20036. 

Law Teaching Clinic bfl971 
Special, Project #69-0657.1 under 
Part V E, Education Professions 
Development Act of 1965 .• 

• * . o 

Frank R. Strong, Cary C. Boshamer 
Distinguished Professor', University 
of North- Carolina School of Law,' 

Chapel Hill, North Carolina 27514 
Telephone ^],9-9'33-5106 ext. 25 
’ . • ' » # 

Richard M. Smith, Associate Professor, " 
University of North .Carolina, School 
of. Law,-' Chapel -Hill, .North Carolina 27514 
Telephone 919-9^3-5106 ext. 21 ^ 

• ■ • 

July 26, 1*971 through August i3,*l971 
Madison, Wisconsin 




U.S, DEPARTMENT OF HE'alTH. 
^ education & WELFARE 
OFFICE OF EDUCATION 
THIS DOCUMENT HAS BEEN REPRO- 
DUCED EXACTLY AS RECEIVED FROM 
THE PERSON OR ORGANIZATION ORIG- 
INATING IT. POINTS OF VIEW OR OPIN- 
IONS stated DO NOT NECESSARILY 
represent OFFICIAL OFFICE OF EDU- 
CATION POSITION OR POLICY. v 



FILMED FROM BEST AVAILABLE COPY 



1 



A 



- 2 - 



IIA. PROGRAM "focus . . " ’ " . . ' 

The primary basis, for recruitment and appointment of law teachers in the United ^ 
States is demonstrated superiority in legal aqumen, ^ This ou^stapding quality 
is determined from law-school record',' performance in’ the private or public 
practice of law, selected* ref erences , and faculty ipterview. Beyond this*, 
attempt is made to .gauge the depth o.f interest in the teaching of law and the 
likelihood of- success^ in law teaching; but these attempts are highly subjective, 
.severely limited, and quite superficial. Thq consequence is that those quali- 
fying for law teaching', are highly skilled in the law yet (with occasional ex- 
ceptions)' untrained in teaching save as they, have a^ law' students observed the 
teaching of their instructors. The essential .purpose and function of The Law 
Teaching Clinic of 1971 was to supply, for those early in their, careers ag 
teaching lawyers, some of this lack. The program focus was therefore on. the 
teaching-learning prpeesS - learning theorie.s; educative elements In the cpgni- 
tlve learning of law; awareness of emotive factors in the student-teacher rela- 
tionship and development of coping capacity; appreciation of the" presence of 
similar emotive factors in’ attorney-client relationships and of the importance, 
of affective as well as cognitive, learning; the place of conative learning in 
law study. Such focus emphasizes attention to attitudinal considerations and 
cl^ssr'oom methods and skills. Development of substantive legal *knowl ed ge is 
involved only as 'a means^ to these ehds,, but there is definite intent to acquaint * 
the^ law teacher "With elementary psychologijcaJ. and psychiatric knowledge pertinent 
to the learning process. . . . 

f' • ' • ■ ! ' , ■ ■ ■ • * ’ . 

IID. PROGRAM FORM ^ ^ 



The focus to be given the program for the 1971 Law Teaching Clinic -was succinctly 
^et forth in a brochure; copy of which will be found in the Appendix. Copies 
‘of this brochure were in late November of 1970 [made available tsu, interested law 
,»jt;eachers through mailings to all law schools of the United States enjoying the. 
approval of the American Bar Asspeiatiom Other copies were widely distributed; 
at'*the 1970 annual meeting of tlie Association of American’ Law Schools. • Maiiings. 
in th^ early months of 1971 were made to newly appointed law teachers- as their 
names and addresses were provided by the employing schools. / 

The Clinic Program itself, copy of which is provided in the Appendix, discloses 
in. considerable detail the manner* in which the Clihic’s focus was achieved. 

The entire first two weeks of the Clinic were wholly devoted to analysis of the 
teaching-learning operation, first by lecture, discussion, anc| demons tr a tioi\ 
followed by three days ^of .direct experience with supervised and critiqued practice 
teaching. The last week of the ‘Clinic was devoted to issues in legal education 
closely related to, if vnot stemming from,' the central focus on the dynamics of 
student-teacher interaction and of the full range of educative elements in law. , 

III. PROGRAM OPERATION ’ ^ 

A.' Participants. ' ^ • 

Selectioh. criteria for registration of Participants were essentially four: 
commitment ;to law teaching as. a professional career; age, in ter, ms not of chronol- 
ogy but of years of experience in the teaching of law; willingness to devote the 
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,time necessary for study of the Advance Materials as well as full time during 
'the three weeks of the Clinic; and approval of the ’Dean pf the School involved. 
. 'Commitment to law teaching was judged 'on the basis of contractual obligation 
to a law schdol approved by the American Bar Association. 



One exception was 

made in- the case of an abl,^ pplitical scientist with a year's gra^uat^, study 
at. the Yale Law School. Eligibility beyond the. first 'criterion range*d from 






those under cont;ract to commence law teaching in the Fall of 1971 to those com- ' 
^leting four years of law teaching. The third criterion was- met by acce'^t*^nce-y . 
/■'of the written assurance of the applicant that he .or she was ready, able and, 
i willing to give the time and energy- requirfed. Approval by the Dean* of the. * 

applicant's School was judged ^ the Dean's commitment to pay an assessment of 
$200 required in the case of each Participant in order to defray necessary costs 
not covered by the NIH grant. ' , ^ , \ ''' • 






A considerable number of potential eligibles displayed interest in the program ’ 
as. proposed, to the extent of registering a tentative desire to attend. .Ultimately, 
nearly 70 made application ’and -were .-accepted. However, late developments caused •• 

'■ .or forced several to withdraw,, leaving a final Participant total of 58. ' These 
represented law, schools of every sector of -..the Nation and of every majo'r ,type , 
day, evening, private, public. Again conspicuously absent, as in 1969, were 
-Participants from the most prestigious Schools. Competing ‘summer opportunities 
fpr younger members of the- faculties of- such Schools and, f rdnkly , 'an. attitude 
'prevailing at these." Schools tliat their "superior" faculties do not need the 
Clinic experience appear to explain the situation. Because some of the , other • 
projects 'sponsored by the. Association' of American Law Schools hre of pf'imary 
value to the "name schools," there- is educational strength in the fact that the 
Teaching Clinic largely serves the, other law -schools whith in numbers graduate 
the grehteir percentag'e of those entering the' legal profession. Of the 58-Part'i- 
cipants ifrom 44 Schools, 3 were Bla.ck; one of these 3 was a female, and there 
were 3 other women. 14 begin the teaching ’of law th'is Auttimn; the remainder 
.had had one, two, or three years of experience. ‘ 



,The Faculty-Participant -ratio was approximately 1 to 4, translating the paft- 
time Resource Specialists .into full-time equivalency. This excellent ratio made 
possible opportunities for much effective pergonal interchange in the many 
small-group ses'sions, at meals, and at other times. . Thesev opportunities -wejre 
constructively and” fully exploited, and without question-constituted one of. the 
greatest strengths' of the Clinic --experienc.e. ■ This experience is clearly expen- 
sive, measured^ on .a per capita basis.;, yet a ratio of some such dimension is- , • 
essential to the realization of the significant values the Law Teaching Clinic 
has to offer. , , 



Returning to the matter of criteria for choice of Participants, ,i’t^ is the* judg- 
ment of the Director and of a clear 'majority, of Faculty and* Participants' af both' 
the 1969 and the '1971 Clinics that the instructor with law .teaching experience . 
tends to be more fully benefited than does the neophyte. This is jnot to suggest 
abandonment of' eligibility for the' beginner ; testimony and. other evidence in*- • 
dicatee that the benefits for him. are great. Rather, it is to recommend that 
■ for any future Law Teaching Clinic eligibi'lity/be broadened t^include any • 
applicant who satisfies the other selection criteria substantially withfiut re- 
gard to the length of his teaching experience. There is much reason now to - 
believe that the yalues .the Clinic can give are largely related to factors other 
than either chronological age or years pf law teaching,. 






■* III. PROGRAM OPERATION (continued) 

' A 

. B. Staff. 

The instructional 
Teh6hing Clinic i 
j' preparation for t 

zatipn; the Assistant Director, the Chairman of the Advisory Committee, and the 
Executive Secretary devoted substantial amounts of time to Clini c correspondence , 
budgetary detail, registration of Participants, housing arrangements, etc.; 

Resident Faculty prepared themselves for their respective instructional roles;", 
and. the Resource Specialists worked .up materials ajnd. presentations in keeping 
with their special assignments . Special mention should be made @f the* g,reat 
assistance provided by the Law Center of .the University of North Carolina in 
■ the forift of a travel grant that made possible a week of planning sessions in . \ 

. June of 19-70 attended by members o.f the Resident Faculty; during those'^sessions’ 
and in, subsequent months Dr. Robert Redmount was of marked- assistance to the 
Director tn detailing the* educational base, of the^ program as outlined in the. 
.planning sessions and in preparing a functional overview of the I'earning process , 
used as the leading article in the Advance Readings provided all Participants ^ 
some fivfe weeks .prior to the openirig o^ the .Clinic. 

During the three weeks of the Clinic itself, the three Administrators,- the 
Resident Faculty, and the Recepti^is^Secretary were full-time, whereas the, 

• Resource Specialists gave an averse, of approximately two days each. In terms • . 
of toial vimpact , the Resident Faculty were necessarily most effective;' their 
respective contributions donstitqted the heart of the program. Yet expex'ience 
with two Clinics is convincing of the additional values. that can be provided 
• by carefully selected ’specialists., , The special contributions they can make 

even on a severely restricted time basis , especially in the. small-group sessions, 
are very impressive hnd clearly justify this programing feature. , ’ 



administrative, and secretarial staff 
s -listed in a' section of the Appendix, 
he Clinic, the /6irector gave many hour 




the 1971 Law ' 
fhe months of 
planning and orgahi- 



Interdisciplinary impact of major value to the success of the Clinic was realizsed 
through having on the Faculty a number of .men trained in -social science or be- 
havioral science disciplines. Among the Group Leaders was Robert Rabin, who 
holds the Ph.D. 'in Political Science as well as the J. D.*f among the Resource 
Specialists, Dr. Jack Ladinsjcy. , a membef of the Department of Sociology of the 
University of Wisconsin. The primary -interdisciplinary relationships were, 
achieved by the inclusion on the Resident Faculty of two men not law teachers 
by major , precession or practice. One was Robertas. Redmount, Ph.D. in Psycholdgy, 
New York "University, and J. D., Yale, a practicing clinical psychologist of ' 

Hamden, Connecticut. Th^ other whs Andrew S. Watson, M. D. , ^Temple University, 
who holds a joint appointmer>t as Professor of Psychiatry and Professor of Law, 
University-of Michigan. Although Dr. Redmount has never served as a law -teacher , 
he has* written extensively in the ‘area of law learning in both legal and psycho- 
logical journals. =• Dr. Watson does engage in some, team te.aching with law pro- 
fessors -but his professional interest lies in study of ’interpersonal reactions^ 
whether between law students and law, teachera or between those in other relation- 
ships. It. is quite impossible to over-emphasize the impact these able men had ■ 
on Participants, through their- own more -formal presentations or demons^ations , 
in exchanges with other Faculty during panel discussions at the general sessions, 
and In the course of their active participation in discussions of the small-group 
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•sessions.’ Dr. Watsbn*was 'the better , received by the participants , in part 
because he has now. had nearly’ twenty years of continuing* contact with law 
students in two major law schools. However, this Report has already testified 
to the' great assistance in shaping the program given by Dr. RedmountJ and ;■ o 
while he did not come through as well ,in .’the general sessions for a itumber of 
Participants 5 the Participant evaluations indicate that he was effective through 
his writings and in the small groups where there existed greater possibility 
of resolving the problem of cross-disciplinary communication. 

• • ■ • - ' . 
Proper emp!iasis on the. unique contributions made by the four men singled o'it 
in the paragraph immediately preceding is not meant to carry a negative implica- 
tion regarding. other. Resident Faculty and Resource Specialists. All were 
effective each in his own way it^ his appointed role. Without minimizing the 
contributions of the other »law teafchers who made up these two groups, one may 
single out Professor Harry Jones, Cardozo Professor of Jurisprudence at Columbia 
University School of 'Law, Professor Willard Hurst of the. Law Faculty. of the, . ’ 
University of Wisconsin, and Professor Kenneth S. Tollett, newly named Distin- 
guished Professor of Higher Education at Howard University. Professor Jones, 
concededly one of the gteat law teachers of our time, "was effective thrcfughout 
the three weeks both in all his program iissig'nments and in the .continuing In- 
formal dialogue he had with individual Participants. Professor Hurst, a^jclaimed 
by many as the country's leading legal historian, was' superb in his' remarks on 
the research role of the law teafcher. And Profeissor Tollett, certainly one of* 
the recognized "Negro legal educators, provided during the Clinic'S last day 
a sensitive yet balanced appraisal of the problems of the minority law sj:udent. 
The Director sincerely registers his appreciation of the contributions of dll 
the Faculty, which together made ,l;he 1971 Law Teaching Clinic a most worthwhile 
Experience for Participants. , . 



III. 

. C 



PROGRAM OPERATION (continued). 



C.’ 'Activities. - ^ 

The raajor Activities in the training program were three in number: (1) con- 

sideration of major facets of the teaching-learning process as it operates in 
law instruction;*’ (2) opportunity for practice teaching under supervision and 
with subsequent critique; and (3) consideration of major institutional ’relation- 
ships in which the individual law teacher must ‘.necessarily be iny^olved. The 
Program discloses the time allocations that were made: seven working* days for 

(-1), three for (2), and, five for (3). The first Segment was satisfyingly .suc- 
cessful. Although quality varied to some e:^ent, each* facet was well presented 
in general? session and effectively discussed in the* small-group sessions. 

The segment of three da;^S‘ devoted to ^preparation for, direct experience in, and 
Critique of practice teaching did not meet expectatioirs in one respect.' The 
University of Wisconsin course schedulg for the second half of the ’ summer ses- 
sion h^d few courses adaptable. to practice teaching by Participants, and -hopes 
to attract students to "pjractice^classes** did not materialize. In consequence, 
although two regular classes were taught by Participants, for the most part the 
Participants themselves had to constitute the experimental Classes. This cif-”®. 
cumstance somewhat detracted from the reality of the practice exercises. Even 
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so, however, many of those Participants who taught a -class found the experi- • 
ence p^rofitable. Most practice sessions were .vid^o taped J t/ith opportunity^ 
for critique b-ased“ upon ea^ly replay; this feature was well regarded and con- • 
stituted a major advance over the 1969 Clinic"i The immeasui;able detail in. . , 

coordinating this effort was well executed by Dean Richard ‘Huber,* Coordinator, 
and the complicated arrangements for extensive ^video 'recording and replay well * " 
carried^ through by Assistant Director Richard Smith. ♦ • 

Participant reaction to presentations during the third segment of the Program 
varieS considerably.. In the Director’s judgment this reaction was only in 
part responsive to variation in quality; there was considerable*, intellectual 
weariness after two , intensive weeks , making it difficult to get Participants 
**up** for the final week. Curriculum Day was overloaded, the fault of the Direc- 
tor, an^ the Tuesday Session on Examinations and Grading suffered from both ' 
resistance* to mathematics and imbalance in coverage of the Day’s topics. Wed- 
nesday, bn the contrary, was most successfqj. with a superb presentation by Pro- 
fessor Willard Hurst* -of the Law Facility of 'the University of Wisconsin on the' 
research role of the law teacher, followed by effective advocacy of <empiric 
research" about law by Professor Maurice Rosenberg xyf Columbia University School 
of Law. Th&-^three topics of the last two days w’e^ effectively^ presented through 
panels featuring among other outstanding Resource Specialists Ohancellor Kenneth* 
Pye of Duke University ,. Professor Kenneth Tollett of Howard University, Execu- 
tive Director Michael .Cardozo of the Association, of American Law Schools, and 
Dean Phil Neal of * the University of Chicago Law School. • • 

A^major effort was made in the general sessions to substitute, for lecture- type 
presentations about teaching theory and practice, actual . demonstrations of cog-\^^ 

' nitive, emotive, and operational facets £f teaching. For this purpose much 
* use , was made of films, cassettes, and. video tapes. The films .drawn frbm, thd 
’’Great Teacher Film” series were disappointing because the original prints have^ 
been worn’ from seven years of continuing use. New prints are essential but 
have not been possible for lack of funds. Hie video tapes were not as effective^ 
as hoped, partly^ because of the inferior quality of rental equipment available 
• but also for the reason that this, medium is difficult tp employ effectively 
for demonstration purposes without the aid of expert programmers and technici^ans. « 
Demonstrations by audio tapes used with cassette players are far -more' easily 
produced and proved quite effective. ^However, the video tape Aas great poten- 
tial twhich can be realized through development of greater skili inyproduction. 

As earlier remarked, the recordj[.ng on video tape of Participant pn^Cticle teach- 
ing,, thus .enabling later playback for purposes of critique, was a most success-” - 
ful feature of the Clinic even with inferior equipment and inexpert cameramen. 

The setting of satisfactory commencing and ending dates for a Law Teaching Clinic 
is difficult* because of differences in the Suifeier and Fall semester scheduling 
patterns of law schools. An ending by mid-Augubt appears required in order to 
provide a breather precedent to the opening of many universities before the end 
of August. On the other hand, the opening date should be as delayed as possible . 
in order to iessen competition of the 'Clinic with other, especially income- 
producing, summer opportunities in teaching, research or practice.- ThesjS con-- 
siderations gpmbine with the intensity of thes,.Clinic experience itself to suggest* 
three weeks as the outside length and two-and-a-half weeks as a' period to be 
seriously considered. The four weeks of the original Clinic of 1969*«were overlong 
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in the judgment of everyond. Some Participants and. even\Fa:culty of 'the 1971 ^ 
Clinic believe the * three weeks' Were a bit lon^, yet many otjiers did -not* find 
the period excessive. . « . * ' s ' ’■ n • 

V ' : . , . ' . ' . . ^ 

The Clinic program may haye been overloaded iri. terms of * structured "time , es- 
pecially duting the. fin^ week." This cridi'cism appeal's in spme of the Parti- ‘ 
cipant evaluations. Yet as the overall Clinic pferiod, is shortened, there is 
.pressure to fill the days available to the*^‘6nd''that thfelcovera^e be adequate. 

If most evenings ^nd the weekends are lef t^‘enti*rely unstructured, save, for'' 
occasional social activities ,* a six-hour academic dhy is warranted. *.From ob- 
servation of the tjse of the Clinic Library ’ during, the first two weeks, the 
Director, was impressed with the amount of time devoted ty Participants on* open 
evenings to consideration of reference materials available to ^them in addition 
to reading assi^mehts. . Equally impressive were' the great number of ^d hoc* 
discussions of Clinic topics both among Pa^rticipants and between Partitipants* 

V and Faculty beyond the opportunities provided in the af.ternoons through; the 
small-group sessions . Where ‘Participants and Fa,cu£ty are. housed in the Same 
living unit, , a 24-hour day proyides many , occasions of this type without over- 
^rdening any individual. . / -j '• 

The .focus* as .well aS* the length of the 1971 Law Tteaching CljLnic were determined 
in part .from constructive ^criticism .of, -the initial, .1969 Clinic by Participants 
in it. ‘.That, crilicipm was consolidated^ from the 1969‘ Participant evaluations., 

.. from helpful letters of appraisal writt;en byjpeveral of those Participants, and 
from oral conmeuts made at an evaluation meeting oalled in ^September of 19^9 
.'by the 'Executive Committee of the Association- of American Law l^chools which . ‘ 
was attended by representative Participants as well as the Director and the ‘ 
Assistant Director “of that Clinic, the Chairman of tKe Clinic’s Advisory Com-’ 
mi t tee , -And* three members of the 1969 Clinic Faculty. In‘the operation of the 
. 1971* Law Teaching Clinic,*" Par tl^iipant involvement was* effected largely through"' 
the small-group sessions; although the Group Leaders supplied minimum §tructur- 
/^lization and continuing leadership., each gave to., his P^ticipants ^d^portunity 
both, to choose lines of inquiry to be followed and to direct much, of the d^s- * , 
cussion. One topic set for a portion of^an afternoon generaf, sfe^sioh was ^ * 

*d^rppped and some other adjustments made' in the program as a Consequence of - 
pjarticipant suggestions, made through the Group Leader's or directly to^the Direc- 
tor. .Happily, however,/ general Participant satisfaction with the -program *ap- ^ 

‘ peared to render unnecessary occasion for formalization of Participant involve- 

' ■ l>. * . r ■ * * .V ■ ^ . • 

ment . ** ^ ** 

/ * ' • . ’ ^ ' 
Although administrators of the'^niversity oT Wisconsin Law School cooperated 
.to the fullest,, the ^heavy demands' on the law building that result ^rom that . 
^..School’s dynamic SuramAr^ program imposed spme constraint, on facilities, available 
to therciinic. The major deficiency concerned the 'rooms needed for- small-group 
sessions. Of the six required, two were' rather cramped and one overly large. ' 

* for- the' purpose.*. However, some trading of tooms among, the groups^ and the *good .. 
spirit generally prevailing prevented the handicap from being serio'us. .The 
availability for- breaks of the Student Lounge .and adjoining courtyard was a 
mosrt Ifavorable'^'feature , conducive to. much interchange of view^ in immediate 
tenipajral context with both general and small-group sessions.' . * * • 
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— -The^major, disappointment in locai:ing tfee 1971 Clinic at Madison lay in the ) 
living unit selected. The Towers had .the ^ advantage of c'lose proximity to the 
Law School, thus facilitating the taking' of js.ll luncheons together with con- 
^seqiient contribution of another and different opportunity for da^ly informal 
'consideration of issues pertinent to the Clinid program. The luncheon menus, 

, however, were meager^ in’ both quality and yariety. *' Two- criticisms were leveled 
against' the ^^ving" suites by many Participants and some Faculty j one their ' 
confining areas and secondly the inadequacy of the air conditioning. In the 
Director's judgment , the first objection jwas not well taken in the sens.e that 
/ for .the type of accommod.at;ions needed and at a price within the Government _ ^ 
maximum on stipend they werp the best that could be had. The vgry' pfoximity 
of The Towers to the law building, necessitating its" Ideation in downtown 
Madison,-, meant the absence of all outdoor recreational facilities. On the affir- 
mative side of the ledger, .on the other hand, were a spacious lounge on the • 

. Lower Level that served weM for . evening session^, some provision for indoor 
recreation,’ and (also on the Lower Level) rooms quite adequate forsthe extensiye 
Clinic Library described in outline form in an-'7tpj)endix . -Experience an^ commoh 
sen^e testify to the fact -.that 'combi’nations of facilities necessary .for the. 
'adequate staging of a Law Teaching Clinic are ’diffAiurt to find, when to the 
physical and other local ‘requirements is added the 'travel-cost factor that ex- 
cludes consideration of\iany geographical areas of the ’Nation. 



III., PROGRAM OPERATION, (continued) 



D. EvaJ.uation 



.<• 
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The prime ob^jective evaluation c#f th^ 1971 Law Teaching Clinic is provided by 
the Participant evaluations attached as an Appendix. Ratings on the l|to 5 
scale were generally good for most /segments of the program; lowest ratings* 
tended to^go to the living and dining accommodations, on which comment has been 
made immediately above.. Appended are unsolicited letters from Participants 
and Faculty received since the close, of the Clinic. The evident desire to be 
constructive iuT:riticism is itself an indication of the Clinic^ s success. 

Although subjective evaluations are of course hazardous, the Director sensed 
throughout the three weeks a general satisfaction ,. with enthusiastic Partici- 
pant reaction ..dh numerous occasion^ and with several moving tributes at the 
social occasion terminating the Clinic. * ' 

As in 1969 J the Executive Commlttee^^ of the Association of American Law Schools 
will, call a meeting this Autumn ^pr long-term -evaluation *of this Association- , 
sponsored- pro j ect . "^e results of this session will' be communicated to the 

OfJEice/of Education.^ * ; ' ■ ^ ‘ 

. III. PROGRAM OPERATION (continued) \ 

. E. Relationship with OE * - ‘ ‘ ' 

«r . • . , • • • 

As -in the qase.of the initial projection of a «p'togram for law teacher^ emphasizing 
' significant^ problems of .the teaching function-, relationship with the Office in ’ ’ *'■ 
planning aild staging the 1971 Law Teaching Clinic has been most satisfactory 
from the* pi^oject's point of- view. .Within the limitations prescribed by statute 
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and regulation, Officials of the Office have* been coope,rative and helpful at 
every point. The. Director tdkes this occasion to express his sincere appreci- 
atidn of^ the *oppoxtunity*»af forded him, the Clinic Faculty, the 1971 Participants, 
and the Association itself* to present a second Law Tea?ching Clinic with the .lead 
time necessary for planning what is for the profession of law teaching a project 
as new in conception as it is ^old in need. Only one criticism. is offered. That 
concerns the maximum of $75 per week per Participant as ^ stipend. Inflatiion • 
makes this no^ longer adequate to cover basic living costs of board and room in 
the citi'es appropriate for locating a Law Teaching Clinic. It is most regret- 
table that "the Participant stip.end under the Education Professions Development Act 
is yet another victim of inflationary trends, but of this fact there is no ques- 
tion. It is to be hoped that a "cost of living" increment * can be added under 
future grants. \ • * ‘ 

IV. '.CONCLUSION. ’ . *' * ’. V . \ ' 

Without, q'uestion the most signif icant aspect of the program was the. marked impact 
^on Participants 6f the first, week. General and small-grohp sessions alike brought 
liome to"' them th§ essentiality of an understanding of the. teaching-learning pro- 
cess as. concerns ioth learning theories and the psychological ratifications of 



action. The experience was \ intense for mo^t Participants; 
lat he returhed'home for a week on ^dvice of Dr. • Redmount . 
Dnly this one member of the total. gfoup of ,58 felt that 
ssarily severe; the general r^eaction was that, while in- • 
was most insightful and valuable. , * 



student^ teacher inter 
one was so affected t 
Yet on retrospection 
the . impact wds unnece 
tense , the experience 

While the accentuated use of films and . tapes in presentation was something of 
a disappointment, the difficulties (already outlined) are*correctable. Certainly 
there is no reason to abandon continued development of thes'ei audio and audio- 
visual media; quite the. contrary . The same is to be ^id of . the practice tedch- 
. ing sessions and of the ‘'video taping of them; while there were disappointments 
wijth each, av^^nues to improvement are cleat* and the potentialities must . not be 
foregone.* 

The uneveness of quality during the final week, together with some, unhappiness * 
over the sequencing of topics ,• can be corrected by alterations that, at least 
negatively, have already been identified. * To some extent the very success of 
the first two weeks in the eyes of the Participants sqt a difficult standard 
to achieve the last week. . It was fu'lly met on, Wednesday and reasonably well 
on Thursday and Friday; another ^time, Monday and Tuesday would require revamp- 
ing. Indeed, another. year the choice of topics might well be different, with 
that on the[ minority-group student blended^into the entire program' rather than 
treated late and separately. If an able /Black legal, educator of the caliber 
^ of Proi^essor Tollett could be- interested , it might be wise to make him one of 
the Resident Faculty as suggested . by a Participan-t. ^ " 

Both oral and written statements of the great majotity.of Participants leave no 
doubt in the Director's mind that there will be not only lasting and powerful • 
impact oh them individually but also great effect-’on other faculty of the Schools 
represented as the^y disseminate amorig CjOlleagues views and. challenges drawn from 
their Clinic, expedience . There is now evidence that the initial Law. Teaching 
Clinic has had considerable impact in both these ways; there- is every reason toi 
believe that the much* improved Clinic of 1971. will hdve great impact. 
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Overvj.ew of chq- Clinic Program 



The period pf the Law Teaching Clinic, July 26 through August 13, will encompass 
* three five-day working weeks and two weekends. The total of fifteen days of con- 
centration, on law teaching will diyide as 'follows: 

(1) The first seven days (July 2'6-30' and August 2-3) will be devoted to major 
facets of the teaching-learning process, with General Sessions featuring the 
Topic Leaders. and With individual group sessions under the leadership of the 
Group Leaders. The various general presentations will include several of the 

I Great .'Teacher Films produced at the Univer sity of Miami undgr the sponsorship 
;pf a Committee of the -Association of American Law.Schools ; demonstrations of 
tra^itiorial' and experimental teaching/ of fundamental elements' :|,n student- teacher 
'interactSion,. and ^of- the importance of the affectiv-e (emotive) , structural, 
oper-ational,' and other, aspects of the .learning'process; video tapes of instruc- 
i tiye- sessioi^s of. the 1969 Clinic; and ''revisits" of Gener^al Sessions featuring 
Faculty and Participant questioning aird comment. The small-groiip sessions with 
Group Leader^' will afford extensive opportunity'for informal Participant appraisal 

• and testing o*f the guts of the educative function within the . framework of gen- 
eral-seSsfon coverage. Every effort is beingmade to provide' apmilieu for stimu- 

/ lating insight into mdjor ways and means foj:.^ designing patterns of legal e.du- 
catiori “equal to the challenge before the law scho'ols. ' ^ 

(2) Th^ next three dafs (August 4-6)‘will be devoted to direct. Participant ex- 
. -periende with law teaching 'under conditions designed to afford guidance and / 

‘ 'Critique** respecting both prepatat^pn for actual or simulated classes and per- 

^ for^ance in them, til^e , School of Law of the University of Wisconsin has tendered 
its^ full cooperation in maximizing the value to\ Par^ticipants of these experiences. 
Group Leaders will direct the planning and executing of this phase of the Pro- 
..gram, with the assistance of a Clinic coordinator and of Wisconsin Faculty and 
Administration. There will be video taping, for \later assessment, of as many 
of the teaching sessions as^ayailable equipment permits, 

^ ■■ \ 

(3) T^e final five day s‘'-(August ‘9-13) will feature, consideration of six highlight 

• topl^?s of Interest and- concern to bath individual law^teachers and law faculties 

as -a whole* These will be: curricular models of the ^sociation Committee on 

Curriculum Study and of selected Schools; educational measurement - problems 

. '\with grading and ^Vading standards; the. research role of the law teacher, in- 
dividually and collectively; the service role of the law teacher and the law 
school. ^n,tod^y I s activistic context; the collegial relations of law teachers - 
with one another, with 'law-school and university admln;Lstratlon, with law-reform 
agencies, with educational o,rgani 2 atl*ons, arid with the organized bar. The more 
..formal disdussipns of these topics in General Sessi6\is will be led by Resource 
Specialists chosen f.or their capacity to bring insight and wisdom to their con- 
' sideration. There will be opportunity with ^Group Leaders in group sessions 
for Participants to react to these presentations., to exchange among themselves 
their own views on the issues considered, to formulate their own models for 
curriculum and'-for collegial relationships, to practice with newer measurement, 
techniques for grading, and to shape, constructive policies for improvement of 
educational opportunity in law study for members of minority groups. 



The two weekends will be free for local recreation, additional reading of Clinic 
materials ^yshort* trips, a^({i the lik^,. An* organized activity of^Uke^ general 
Interest ^11 be a Saturday visit to- the Ringling Bros, circus museumSl1i^J^ 
cWisconsin. 
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SPONSORSHIPS 

Tlic slvoikK.L;i\v IVacliiiVj (‘liiiiL. like llic- firsl/ is 
project ol the Assnciatioii of Ainevican • I.aw Schools. 
The Universit\‘ ol Noiili C'aioliiia coiitiniic.s a.s the 
,ur;mtee insliuitioii and Ijscal uaeiit. However, the M)?I 
C lifiie will he UiciiieJ ut the Uiiiversiix oE WisciUisin . 
with the University o(^ Wiseoiisiij LiiW Selunol uetiue as 
host. |)ursii:nil to A.s.soekit ion ilelerinination to iota I e 
site lojhc extent eonsistein with ;i(laiuae> of leijuiieL'i' 
laeilities. / • 



OBJECTIVE Vo 

Today’s hegiiininiz Iwv teacher, hiiniis to his piofe.s.sioiul 
task a Jiigli cjiuilit)' id loyal capacity. With exceptions, 
however, he docs not come as atleqiuitely equippetl for 
the faichini^ oE law'. The focus of the Law Teaehinu 
Clinic is tliercM'ore on the pedagogical aspects of his 
I unction as an iiulivichia! Iaciili\’ ineiiiber am! on the 
broader issues lacing law' lacilities iiow' charget! with the 
priniaiy direction that legal education is to take in 
preparation for the profcNsioii of law'. The need being 
national in scope, the Clinic will he open to all ineinher - 
Schools of the Association of Aineiieaii Law ScIuujIs 
and to other Law Schools approved hy the American Bar 
Associijiion. 



PROGRAM 

The Clinic will cover the period July 2(> - August 13. 
inclusive, divided into three work w'eeks of five days 
each. TJie two intervening weekends will he free for 
individikil reading, ad hoc group sessions, and recre- 
ational diversion. St)ine evenings during Monday • Ihiday 
will be scheduled for informal social functious, suhjeel- 
Tnattcr seminars, viewing of audit) and video tapes, [added 
^ discussions with nienihcrs t)l tlie Clinic I*acultjk and the 
like. * • . 

The primary piogram will he strueuired from an analysis 
of the nature t)f the learning process; of the educational 
eoniponents in legal learning: of Hie parties to the 
teaching-learning tipenition, their roles and backgrounds; 
and of the institutional framework of teaching and 
testing .methods, ciirrleiilar patterns, and educational 
perspectives. 

As thus designed, tliis program will be .scheduled through 
the fifteeirdays as ft)llows^ First, a scries o(* general 
.presentations in differing formats, directed to. major 
problems' in legal education and aeconipaniccl by full 
opportunity lor di.seussioii in sniall-gruup .sessions: j 
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scvniul. several d;iys of demnnslrai ions ami pracliee 
teachini: with npjKiiuiiii! y foi criluiiie ; aiuL lliin!, a Tina! ^ 
week o| alleiUicMi lu.six “Iiluh!iulir* issues oT eiMUial 
impoiianee lor law (eaeiiers. imiivitiiialiy ami -as mein- 
lu’is a! a laciiliy ol law. using nuisia'miing Kesgiirec 
Specialists, ijiiestinn scssiinis, and small-gruup evtdii' 
atiniis lor riill venlilalion. 



ELIGIBILITY 

('onsisleat with its objective, ilie Clinic is open to two 
classes of law teacher: ( ! ) iltose under c|]niracl to coni- 
nieiice tire leaching .ijf law in the'AiiUimn orh)7!;(2) 
iltose will) iiiuler live years of law leac^bing'' experience'. 
Space permitting, ;) lew not meeting ei(i)ci of these 
criteria will beaihnilled on deinonstralion that their par-» 
licipatipn would he consistent with the Clinic's objec- 
tive. Tliose eligible on the above bases must also, to 
(luality, give assurance that they can devote full time and 
eflorl lb the Clinic during the three-week period, pre- 
ceded by advance slutly ol materials to be' provided 
Parlieijnmts bc'fore Iheopening ol'lhe CliniiV 



In tl)c selection iT bailieipanls' for the Clinic, ami in all 
aspects o( Clinic adntijtis' tralii)n,' the - Univer.siiies of 
North Carolina and Wisconsin, in cooperation with the 
Ass'oeialion ol American Law ,Schoi)ls. give assurance 
tlia! titere will be no discrimination on grounds of color, 
creed, race, sex, or national origin. 



FINANCES 

A School assessment ol $200 for each attending member 
of a School's facullv will be rciiuired, as in IbbO, !)y 
retisoirofresirietioiis in the Federal grant that I'orliid use 
ol bedeial Innds lor some necessary expenses. 

Travel and basic living expen.ses ol' Participants wilLbc 
derrayed. Tnrvel' reimbursement \Vi!l be. based lipon air 
coach laics in elTecl ;il the lime of the Clinic. Stipends 
for meals aiul rooin rental will be paid weekly to the* 
Participants, as required by liie Federal grant. 

Federal grant .monies cannot be used for dependency 
ailowanct's where, as with the Law Teaching Clinic of’ 
1971, the pcogram is ufle.ss than four weeks' duration. 
No assurancc.s can be made aliea'd of the Clinic dates tliat 
uiire.sirictcd* funds can be devoted to this end. ‘ 






'•.LIVING FACILITIES AND 

CLINICSESSIONS 

- 

Parlieipanls aiid F'aeully will he housed in The.'I'owers, a 
siiiie-iype, air-conditioned residence unit located wititin 
eas\ walking distance of l!)e"L:tw Building on Campus 
and 'of do'wnlown Madison. .Single Parlieipanls will he 
assigned two to a suite; Parlicipai/ls accompanied by 
wives or wives and oiie or two children may sjieak fm an 
entire siiitevWith tlie understanding llial only the pro- 
portionate cost for (lie Pailieipanl liimself can Jie 
covered by Clinic funds: 

All day sessions of tlie C^liiiic, Mo nday thro ugh ITiday lyll 
each week, will He held at the Law School, livening 
sessions, however, will he .selied tiled for The Towers., 

Iheakfas! ami Luncheon, seven days each wcck.wiirbe 
taken at The Towers hy Part icipantsr Imculty, and 
familie.s to faeililale iiifovniaL enlUaels ami discussions. 
Decision will be niadcdaier rcgardingulie-evcning nieal. 



APPLICATIONS AND REGISTRATION 

Forms for expression of interest in alleiidance by tho.se 
eligible accompany this Brochure. Applicalion forms for 
enrollment,' for living ijuarlcrs, and for Participant sti- 
pends will be mailed in Jaiuiary directly to tho.se wlio 
have, exp ressci! interest and to the Deans for distribution 
to icaobing recruits and other eligihles not in direct con- 
tact ‘with Assistant Director Richard Smith,, wlio will 
handle registration, RegislralioiijWili open on February 
firsthand continue until Clinic capacity is reached. 



^ RECREATION 

Madison, Wisconsin, is .situated among four lakes, the 
largest ^ of which is Lake Mciidola. Opportunities for 
lioaling, .fjshing, sailing, and swinuiiiiig abound. Recre- 
ation faeijifies of the University, including temiis courts 
and I lie indoor swimming pool, will be available a^l 
modest cost. Tjic University • has ^lo golf course, but 
other ct)urses af^ available at current fees;'* 

■> . ^ ' , ■ 

The Clinic itself will host several recreational occasions,, 
l})e details of-whieh wi!| be given during the course of 
the three weck.s'at Madi.son. 
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STAFF 



I rank R. Stmiig, Direcior 
Richard M. Sinilii. Assistant Director 
Mrs, June l..*DaIcy, Atiniiiiisliativc. Assistant 
University ol Vurth Carolina Schooi ol Law 

ADVISORY COMMITTEE ‘ 

RichaicI (i. Chidrnian 

Boston C’olk’uc Law Sclinol / 

I. . Clirrton Bambcrrier. Jr., (‘atii.olic^ UnivL-rsil\ dl 

America School ol Law’ * . 

« ' H 

t 

Walter Ciclllnrni. Cohiinhia Univcisit\ Scliool of Law 

(icoige Lefeoe. University ol Smithcni Ciiliforii^n- Law 
Center 

'/• • . " / . 

* Robert J. Levy, UiiivL\^it\ ot Mimiesola Law School 
Harold B. Mirier, Vanclerbilt UiiiverKity ScIiooI r)f Law' 

Wex S. Malone, Louisiana State University Law School 

J. Keith Manii, Stanrord Lhiiversity School of Law' 

- Marry B. Reese, Northwestern University School of Law’ 

A 

l-nterson CL Spies, University of Virginia School of Law 

Dellcv I*. Vagts, Harvard University Law' ScIiooI 

Arulrew S. WaCsorr, M.D., University of Michigan Law 
Scliool ' - ' 

' ■ » ■ 

ASSOCIATION OF AMERICAN! LAW SCHOOLS 

JefJ’er'.son B. l*(VdlKm\, Professor of Law and Dean 
.laneritiis, * * * 

University of Pennsylvania, President (1970^ 

Alfred F. Conartl, Professor of Lilw „ \ " 

University of Michigan, President ( 1 97 1 ) \ 

.Michaci H. Cardozo, Professor of Law • * • 

Lxceutive Director of the Association ' 



•FACULTY 

Six liioiip Leaders and six Topic . l.eadei-s will he in 

'residence the emiic lliiee W'ceks of the ('linic. 

■ , } \ ' 

( t'n ntj) fyihU'rs 

■‘:C ,N William Mines. Professor ol Law- 
University of low'a 

(ieoriio L.eferie, Professor of Law 
Uni\ eisiiN (d* Souther ri‘(*alifoniia 

“X * . 

Robert J, Le\’\". Professor L<aw 
Uriivcrsily of Minnesota 

l-iank J. Micliennan. Prtrfessor of Law 
- Harvard Universits; ‘ 

Rol)cvt L. Rabin, Professor o! Law 

University of Wisconsin . * 

Richard L!. Spe id cl, ProTessur (d-Liiw 

University of Virginia ' L'* ~ \ i 



Topic l.cu^hrs \ . 

Louis M. Bi'-owii. Ircll & Manella. Uos Angeles: 
Adjiiiicd Pitrfcsstrr of Liiw' 

Univci-sity of Smnliern (‘aliloniia 

Lawrence M. Fried man, Professor of Liw 
Stanford University 

I lurry Jones. Cardo/.o Professor trhJurisprudence 
Columbia University .. 

•: ' . )■ 

Charles D. Kejsr^i. Professor of Liw 
Indiana University ( Indianapolis) 



Robert S. Rcd|nounL LL.B.,Ph.D. 

Practicii'i/g cl7hical Psychologist; member, ( 
iiccticiit liar . ' . a 






Andrew S. Watson, M.D., Profc.s.sor of Law' and 
Profe.ssorOf Psychiatry ? . 

University of Michigan 

Rcsoiim' Spck^urlists 

Other able i’linic- Faculty, .serving -as Rcsoince Speciaf- 
ists, will be present for shorter periods*.* primarily for tl]c 
“highlight’' issues of the llnal w'cek. 
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MEMORANDUM > . ■ ' 

' ■ / ■ 

To: Deans of Member ^chdols • 

From: F. R. Strong, Director ' _ 

Subject: Second Law TeacMng Clinic 

r- ■ • 

A second’ LAW TEACHING CLINIC under the sponsorship of the Association of 
Aihe.ric^n. Law School^ will be held in the summer of 1971. The second Clinic, 
like"' the first held in the summer of 1969, is made possible by a grant from 
t,he United States Office of Education. Again, a School supplement of $200 
for each- attending law tedcher will be necessary by reason of restrictions 
in the Federal grant that prevent use of Federal funds primarily for Parti- 
cipant travel. Dates and location have not yet been precisely fixed; how- 
ever, assurance can be given that the session of three weeks will fall within 
the period July 19 - August 13 of 1971 and that the Clinic will be' located 
'at the Member School offering the best available combination of needed living 
and 'academic facilities^, geographical availability, and general attractive- 
ness. A Report on the 1969 Clinic appeared in 1969 AALS Proceedings, Part I, 
Section I, pp. 118-126. . " 



1 . ft 



Programming and scheduling will be substantially altered from the 1969 pattern 
in accordance with experience in that initial venture. All sessions will be 
in small groups; the faculty will consist of a^ smaller number who will be . 
resident for the full, period; the formal workday will be somewhat shortened, 
^,as will/ the overall ,perio<J (f^ur weeks . to three); and the emphasis of the 
Clinic will be on intensive consideration of selected areas with more oppor- 
tunity for demonstration of method and Participant experience in practice 
application. 



Eligibility rules have not. yet been finally determined. However, the objective 
will continue to be that of providing the neophyte law teacher (and, if space 
permits, the teacher, of greater experience) with an opportunity for concen- 
trated attention to xoajor problems^h both classroom pedagogy and educational 
perspective under an able faculty^ of stimulating Group Leaders and of Topic 
Leaders chosen for th^ir acknowledged. expertise.’ Applications will be re- ^ 
eeived beginning January 4, 1971, ‘for a limited enrollment of 60 - 65. Between^ 
the federal grant and' the School supplement, travel and living expenses of 
those enrolled will be fully covered. 
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ASSOCIATION OF AMERICAN LAW SCHOOLS 

Law Teaching Clinic ^ » 

d 

, I 

_ .J 

Expression of Law School Interest * 



The undersigned registers the serious, interest of the above School in 
having . of its Faculty attend the 1971 Law .^Teaching Clinic scheduled . 
for July 26 tp August 14 at the .University of Wisconsin. It is under- 
stood that the expenses of Particijyants are covered but that a School 
assessment of $200 per participating Faculty member is necessary to defray 
costs that cannot be met from the Federal grant. It is further understood 
that the present statement is an expression of definite interest and of 
the School's willingness to meet ^the School assessment, but that it. is 
necessarily subject to individual Faculty interest in attendance. 

■■ ■ / 

' ' Dean ' ' ’ 



Frank R. Strong, Director ' 

AALS Law Teaching Clinic • 

School of Law, University 
of North Carolina 
Chapel Hill, N.'c. 27514 . 
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ASSOCIATION OF AMERICAN LAW SCHOOLS 
Law teaching Clinic 

'Expression of Individual Faculty Interest 



Name, 



< • 



Years in Law Teaching_ 



■ 



Law School Faculty Affiliation 



The undersigned expresses serious inteirest in attending the Law. Teaching 
Clinic, scheduled for July 26 <to August 14 at the University of Wisconsin 
on the terms set forth’ln the Brochure^ However, it is understood that 
expression of Interest at this time signifies only 'a tentative decision 
and is not .to be taken as a final, commitment to attend. 



■ / ■■ ■ 






Richard M. Smith, Ass't Director 
AALS Law Teaching .Clinic 
School of Law, University , » 

of North Carolina 
Chapel Hill, N.C. 27514 
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ADVISORY COMMITTEE ’ 

RICHARD G. HUIiER, CHAIRMAN 
liosioit College l.au* School 
' E. CLINTON BAMBERGER, JR. 

“ Catholic University fichool of Law 
WALTER GELLHORN 
CoIiimUj Utiiversity School of l^iw 
GEORGE LEFCOE 
‘ ' Yale University l.aw School 
ROBERT J. LEVY ^ 

University of Minnesota l.aie School 
HAROLbG. MAIER’ 

Vaiitlerhilt University School of Law 
WEXS. MALONE 

l.onisiauM State University Ltw .SV/m»u/ 

*' J. KEITHMANN 

Statford. Utiiversity School of Law 
, MARRY B. REESE 
Northwestern University School of law 
EMERSON G\ SPIES 
UmVfrWly of Uirj^inia School of l,aw • 

DET LEV F. VAGTS c * 

Harvard Univchity laie School , , 

ANDREW;;. WATSON, M. D. f. ‘ 
of Michij^an law School 



The undersigned inv|.te your atjtenJrion, ^as a, beginning law teacher, to the Law 
Teaching Clinic tp be held at Madison, Wisconsin, this coming summer. The 
enclosed brochure provides gene’r.il information. regarding this project of the 
Association o£ American I^aw Schools, To afford a basic conception of the 
matters to which the three weeks will be devoted, there is also enclosed an 
Overview of the Clinic Progl:^. 

tWe ar^ confident that the 1971 Law Teaching Clinic will be .of great ^ value to 
those anticipating their first year of law teaching. An, excellent Faculty has 
been assembled; and there has been adeejuate time in which to plan a program 
that will enhance understanding of the dynamics and subtleties of the learning 
process , afford direct experience in classroom performance under conditions 
of constructive^ evaluation, and highlight some of the major problems facing, 
today* s law teachers individually and collectively. ■ The "new law student" 
requires of the law teacher greater appreciation of the nature of stpdent- 
' teacher interaction, of the altered role of the law ^ teacher in contexts in 
which authority is unde^r challenge, and of teaching approaches and methods 
adequate to meet the press for 'curricular revisic^ns of traditional law course 
patterns. Similarly, changing conceptions of ' the/objectiyes of legal educa- 
tion and of the legal profession make new demands upon law faculties'^ as a 
whole for major redirection of legal education. There is need for opportunity 
to concentrate on aveiiues for the improvement of .law ceadiing as the ‘medium 
for effective education of law students iti broad perspective as well as in 
technical competency. . ♦ 
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We suggest you give serious .consideration to attendance at the Clinic. We 
l^elieve your Dean will approve and guarantee the School assessment, involved. 
Early action on your part is urged in view of- the marked interest already 
shown .by other eligibles. Official registration, now under way, will continue 
until all spaces are taken. Write or call the Director or Assistant Director; 
address and phone . number appear on the letterhead. 



Sincerely yours. 



a 



Richard G. Huber 
Chairman, Advispry Committee 



■ ' 1 



/ !^rank R. Strong 
Director 
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^ University of North Carolina * 

' School of I^w 

Chcpel Hitt, North Carolirus 27St4 
AreaCode 919,933-5106 



June 30, ^71 






MICHAEL h! CAREIoZO- 
EXECUTIVE DIRECtVDR 

^ Association of American Law Schools 
One DuPont Circle 
Washington, D, CL 20036 



■ en- 



dear Participant : 



ADVISORY COMMUTEE 

RICHARD G. HUBER, CHAIRMAN 
.-fiof/ori College Law School ■ . 

E. CLINTON BAMBERGER, JR. 
Ca//io/tc University School of Law * 

* WALTER-GELLHORN /-.• 

Columbia University School of Law 
GEORGE LEFCOE ’ ’ 

Yale University Law School 
ROBERT J. LEVY 
University of Minnesota Law School 
HAROLD G. MAIER ‘ ^ 

■ Vanderbilt University School of I.aw 

WEXS. MALONE " ** 

LoutfldUd 5/ufe l/rtiVcritf)^ Law School ^ 
J. KEITH MANN . 

Stanford University School of Law 
HARRY B, REESE • , ^ 

Northwestern University School of 
EMERSON G. SPIES 
University of Virginia School of Law 
DETLEV F, VAGTS 
. Harvard University Law School 
ANDREW S. WATSOh^,M. D. 

■ OniVcrji/y of Miclngan Law School 



This letter provides addltibnalj mor^ -detailed information about housing, food, 
stipend, travel reimbursement and other 'matters for the 1971 > Law Teaching Clinic, 
If you should 'have any additional questions ^eel free to contact me, in' Chapel 
Hill prior to July 10, 1971, or at the University of Wisconsin Law School after 
July 21. , 

The Clinic, of course, formally opens 'on July 26, 1971, at 9:00 a.m. There- 
fore, you should plan for arrival in Madison sometime during Sunday^, July 25, 
1971. - The living unit for all Participants, Faculty, and families is ^The Towers, 
The entrance is at 502 North Frances Street. You may check in at, Any tjme after 
2:00 p.m. A- buffet meal will be served at ThesTowers from 6; 00 until 8:30 that 
evening as a. convenience • for arrivals, / 

^ t • / 

Living Accommodations • , * 

■ . ' . ■ . “ i' 

A, Room - The basic unit in The Towers is a two-bedroom suite with a bath, 
closets, and a small adjoining room between, Each bedroom has^two single beds, 
as the basic furnishing. I'he enclo^d sketch shows the floor plan. The ^tes 
at The Towers are based upon the i\jMber of ,rooms devoted to the exclusive use . * 
of the particular Participant, *and^re not based upon the number of persons 
occupying those rooms. The suites aVe rented with^ four dif ferent plans , 

First, the Participant can have private use of one of the bedrooms, and share 
the use of the bath and sioiall adj oining room with another Participant. The 
cost for this room arrangement will be $40.00 per Participant per week. 

Second, the-' Participant can have private use of one bedroom, the bath, dnd the 
small adjoining room. The other bedroom, would be closed off and not occupied. 

The cost for this room arrangement will be ^55,00 per week. 
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B . Meals 



Third, the Uarticipant can have exclusive Use of an entire suite. The cost 
for that, will be $70.00 per week for the rooms. . . • ' ♦ 

Fourth,' it would be possible for four Participants to occupy a' single suite at 
about $20. do each per week. Under no circumstance would this plan be required." 
However, i,n will be available . if one or more grotips of four Participants should 
desire this arrangement. . . , 

Tile designation of arrangement will be at the option of thQ Participant, to be ^ 
specified /when checking in cin July 25, 1971. 

Breakfast and lanch will seyved-at The Towers.' Thp cost will be 
$1.00 for/*breakfast * ($.50 for children .utder 12) 'and $T.50 fof/lunch ($.75 for 
children /under 12). No evening meal will be served at The Towers,^ but adeqtiafe 
other facilities in varying price ranges are' available within easy i^alking ' 
distance/bf The Towers. Each Participant will be billed for lunch seven days 
per week! (5 days for the final week), and for breakfast, if breakfast is de- 
sired. peal tickets for accompanying wives and children will be .available on. 
a weekly basis only, and mayybe purchased at the option of the Participant. * 
Meal ticket^ for- the first week should be* purchased upon checking ini • 

/ ' ' ^ ^ , 
Illiistijative of room and meal costs are the. following: \ \ < 

For a Single , Participant, assuming semi^private’ bath arrangement (plan 1 abpye), 
$57.50/ per week, plus the cost of seven evening ‘meals. \ I " 

’ * ' . • . ' * V ' ■ • 1 

For a /Participant accompanied by spouse,' assuming private bath and single-bed-/ 
room occupancy and that the accompany:(.ng spouse takes breakfast and lunch at 
The Towers, $^*00 per week, plus the cost of evening meals. 

^ ‘ • * * * • 
Participant accompanied by a spou;Se and two children under 12 years of^' 

assuming use of an entire suite and that spouse and 'childiren eat breakfast 

unch at The Towers, $122.50 per week. plus the cost of evening meals. 

Re imbursement , . - • ‘ 







A. Stipends - Each Participant will receive a check in^the amount of $75.00 at '' 
the beginnin'g of each of the thred weeks . This is the maximum Stipend provided; 
by the Federal grant. In addition, from non-res tricted funds, each Participant 
will receive a single check in the amount of $25.00 to help defray expense.s. 

This check will be delivered during the^final week of the Clinic. ■ ^ 

B. Travel - Travel expenses will be i^eimbursed on the basis of the tourist-class 
air fare from and* to the airport nearest your points of departure and' returp. 

As complicated as air fare tariffs have become it is probable that there are 
several fares that could be classified as "tourist" fares. However, our budget 
is set up on the basis of a through or "joint" fare. We have been informed 
that all airline conypanies have "joint" fare agreements with. one or more air- 
lines that ser've Madison. If ^ that is true, a joint fare would theoretically 
always.'.fbe available. However, if you fly to Madison and find that the only joint 
fare available would provide an unreasonably inconvenient schedule, we will re- 
imburse on the basis of actual cost of your tourist class fare. The recent and 
unanticipated, increases in air fares may make impossible an allowance as such 
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.fox grtiund tj’ansportation to. and from airports. In Madisph the limousine fare 
is $1.25., - The check for travel experisp reimbursement will- be delivered during' 
the fiijal week’. . • / . ' . 

Social Events - ' I, . ‘ . "** <> • . 

j” The Clinic's budget wi^ll make possible a limited social program. ^Now scheduled 
are; ' ! ‘ ‘ ’■ - , 

! •' * 

VI. -On the first Wednesday, an evening get-together to sample a leading Milwaukee 



^“hroduct. 



t 



‘2. On the first Saturday, July 31, a visit to . the Circus World Museum, approxi-^ 
•mately 40 miles from Madison, for all interested. (For the xailroad buffs, * 
the. Mid-Continent Railroad Museum is nearby). Luncheon will not be served at 
'The Towers that dhy.; in its place. The Towers will serve a buffet dinner on 
that ^Saturday only from 6?00 to -C:00 p.m. _ • • • • - . 

3. On ’Fridayv the second week, August 6, an evening party with accoutrements. 

■ ' *'-r ' • ■ . • ■ . 

4. Op the final day, August 13, a special late afte'rnjpon - early evening .occasion. 



the present time, -the Clinic is at capacity, with 61 Participants. Advance' 
indications are that about 29 spouses will accompany Participants , as will 
approximately 36 children of varying ages. In addition there will be 15 per- 
manent faculty ’and staff, with some spouses and additional children, and 13' 
other faculty who will be present for one or more days each.^- 

Facilities, at The Towers are very good. As with nearly all Universities, ' 
parking is a problem. However, the Law’ School is only about four blocks from 
The Towers, making, walking possible. from one to the other, and free parking is 
available* a short bus ri^e away.* '"There is also metered parking available at j 
city-owned ramps only' blocks iroTn* The Towers , but the cost and inconvenience 
would be prohibitive for long-term parking. 

In conclusion let me wish you a good- trip to Madison, and I shall look forward 




Sincerely , 







■’ A 



Richard M. Smith 
Assistant Director 
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The Assoc^tion of American Law Schools 

& 

'■ ' PROGRAM 

LAW TEACHING CLINIC 
' July 26 - August 13, 1971 



Host Institution 
The University of Wisconsin 
ar 

Madison 



■ 



. Grantee Institution 
The University of North Carolina 
at 

Chapel Hill 



A Special Project under Part VE 
of the \ . 

Education Professions Development Act 
United States Office b'f Education * 
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10:15 
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. 2:15 < 
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MondAy, July 26 



9:A5 Opening General Session 

Welcome and ackiiovledgmcnts by Dean Richard G. Huber. 

Chairman of the Advisory Coimlttee of the I^u Teaching 
Clinic* 

Remarks by John C. Weaver, President of the University 
of Wisconsin. 

Remarks by J. Dickson Phillips, Desn of the University of 
North' Cartflina School of Law. 

Introduction of the Clinic's Resident Faculty and reference 
.. • to the Resource Specialists , to appear later. Frank ^R. Strong, 

Dlrrctbr of the Clinic. “ 

. Room aasigmuents for General and Small-^Group Seaalona, gen- 
eral arrangeaicnts regarding biflldlng use, Jind **payaaater*‘ 
announcements. Richard H. Sm|^th, Assistant Director. 

10:15 Horning break 

r 

12:00 Small-Group^'Scaslons 

Groups 1 tTirougli 6 meeting separately for factllinrlzatlon 
of Participants Inter ae and with the Group Leader; for 
beginning Croup consideration of Oie qualities necessary 
for effective teaching; for Participant expression of 
^eaired experiences at the Clinic; and for Participant 
* evaluations of their own formal legal education. 

* 

1:30 Luncheon period - 

Each Group to be seated with Ita Group Leader '.'^th one 
of t^te Topic Leaders. After this Inlflal Luncheon, aeat- 
^ Ing will be by ad hoc groupings, 

2:15 Cenaral Session o * * 

"Some Further Thoughts on Learning and Teaching.*' 

Further deyeloptkent by Drl Robert^. Redaount of the paycho- 
loglcal ramlflcatlona of the teaching experience and the 
learning experience. 

2:45 Discussion of Dr. Redaount *a conceptualization of the process 
of legal education, which project! the Clinic program for 
the first tvp weeks. ^ 

3:15 General Session (continued) 

"Highlight laauea in Legal Educlatlorf.** 

Overview by Profcaaor Robert J. Levy of the current lasuea 
In legal education' selected for spotlighting during the 
third and final week of the Clinic. 

3:45 'Afternoon break 
r* 

Small-Group Seaalona 

Continuation of morning Group dlscuBBiona and contlderatlon 
of the Redmount analyaia. 
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9:00 



10:00 • 

10:30 • 
11:00 • 
k’ 

12:00 • 
1:30 . 



2:30 

3:00 








Tuesday, July 27 



■/ 



general Session 
"Dialogue on Contracts." 

Professor lUrry U. Jones In one of the Crest Tescher 
Fllns produced for the Association of Aiaorlcan haw 
Schools under the general direction of Professor Cileries 
D. Kelso. 



Cooaentary by Professor Jones on his tuschlng pbjectlves 
and DCthods as revealed In the teaching film. 



lliOO Morning break 

12:00 General Session (continued) 

CocBaentary by Dr. Andrew S. Wstson on tl\p teaching of 
Professor Jones, with reactions on the part of the latter. 

1:30 Luncheon period 

2:30 General Session 

"Psychological Dynamics of Legal Education." (Reel 1) 

Dr. Watson, In another of the Great Teacher Films, Illus- 
trating the Importance of a full comprehension of emotional 
' relatlonshl|M In the learning context . Cosaentsry by 
other Faculty and by participants. ^ 

3:00 Afternoon break 

Small-Croup Sessions 

Croups i through 6, meeting sepsrately for evaluation of 
the esse method In terms of affective and operational, as 
well as. cognitive, learning. Professor Jones, Dr. Watson 
and other Topic Leaders to be "on call" by Croups desiring 
'their participation In Croup discussion. Available for 
comparld’on will b« Adjunct Professor Brown's "Dialogue 
on TWo Tax Cases" In which .he Illustrates a segment of tax 
teaching by the case snd altamatlve methods. 

♦ 
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*J:UU - 11:UU * llc'nt'ral tension 

Ucmonatratlon by Dr. Vitson of tlu* iiliinlf Jcincc of tb« 
emotional factor In student-teacher » attorney-client,^ 
anfl otli*er human Interrelatlonahlpa. , 



11:00 - 12:00 Informal questioning of Dr. Watson by Participants. 

12:00 - 1:30 Luncheon period > 



3:00 - 
3:30 - 



3:00 Small-Group Sessions 

, Groups 1 through 6, In separate sesslona« focusing on 
fuller understanding of the psychological factors ex- 
perienced by student and teacher in the teaching-learn- 
ing Interaction. . 

3:30 Afternoon break 

V. 

4:00 General Session 

“Psychological Dynamics of tLogal E4ticatlon.“ (Reel 2) « 

Dr. Watson In further emphasis by film on the essentiality 
of understanding the affective element In learning and 
practicing law. * 



4:00 - General Session ... 

Dr. Watson ''revisited.*' Lead by Croup Leaders l!evy and 
Speldel, . ■ 

7:30 - : Informal social occasion for Participants, Faculty, and 

spouses. Tlie fovers, • 

















Thursday. July 



9:0U • 10:00* Ct-ncrai SusKlon / 

Videotape denonstrat hy I'rofe.sRor Charl/^n P. Kelso 
of expcrinental teac-ltlnp, of Contract^* if A a tape has ‘ 
been spec 1 ally prepared for the Clinic, under 1‘rofe.ssor 
Kelso's supervision, 1 run videotapes of class teaeuliiy; 
consciously enrployln^; tcnblonilnduclng, tenslon-nin imi ? inp, 
and neutral posture. 

10:00 - 10:30 , KnrnlnR bre.ik ' 



10:30 » 12:00 ' General Session {continued) 

Comaiuntary on the Wdeotape by Professor Kelso, le.iding 
Into discussion of\ further experimentation in propr.'icnlng 
for instruction vla'[^roblpD-nethod patterns, fraees for 
trtanual or computer Ixed sel f-teaching, etc. Faculty >ind 
Participant consent anil questions. 

I *• 

12:00 - 1:30 Luncheon period 



1:30 - 2:30 General SesBlon 

"The Problem Method in CoRBcrclal Law." 

A Great Teacher Film in which Professor Sola Mcnlschlkoff 
of the University oT Chicago Law Sc)]ool demonstr.ites her 
use of the problcA method for upper class ‘Instruction. 



2:30 - 3:00 Afternoon break 



3:00 - . Staall-Croup Sei&lons 

Croups 1 'through 6, meeting separately for consideration 
.of the teaching deoonstTatlons hy ProfessoTs Kelso and 
. Kcntsclilkoff , and of the former's morning coscentary.. 

. Further demonstrations will be available on audio tapes, 
and materials on the problem method can be found in the 
t Clinic Library and will be Included In demons trat ion sets 

prepared for Clinic distribution Adjunct Professor 
Brown. .■ 
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. Friday, July 30 f 



9:00 - lO'.OO General Sctilon 

“initructloiv In Preventive Law." - 

Adjunct PTofeaaor Loula H. Brown In a general exposition 
of the merits of th^ "preventive law" approach as against 
traditional study of cases for effective Instruction In 
the applications! and transactional components of legal 
learning..' 

10:0d - 10:30 Morning break 

10:30 - 12:00 General Session (continued) 

Demonstrations, with films and tapes, of different methods 
for the teaching of preventive law. Adjunct Professor 
Brown. 



12:00 - 1:30 Luncheon period 




General Session 

"Clinical Legal Education." > 

Comparison by Adjunct Professor Brown of clinical methods 
of Instruction, with analysis of the relative merits and 
weaknesses of live versus simulated practice. 



* 2:30 - 3:00 Afternoon break 



3:00 - Small-Group Sessions ' ' * 

Groups 1 through 6, separately..^debatlng the pedagogical 
Issues raised by Adjunct Professor Brown. Audio and video 
tapes will be available to the Grouos If desired. 
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fractlce Teaching: Experience and Critique 

(1) Continuation of practice teaching experience under 
Thurnday't patter^'. 

(2) Critique, session^ as scheduled by Group Leaders and 
Clinic Coordinator. Video tapes of -practice classes'* 
to be available through arrxngeuents with Assistant 
Director Smith. Topic Leaders to join with Group 
Leaders In critiques. 

■ ■ o . , 

(3) Further attendance at regular Wisconsin em^r classes » 
as (IJ and ( 2 ) permit, through arrangements 'made by 
the Cl Inlcy^Coordlnator . 

CMktall party at The Towers, In appreciation of cooperation 
ot^tne suimer students and Faculty of the University of 
Wisconsin. I ' . 
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MtMiJ.iy , August 



‘COil - 10:00 Oftu^ral ^ SfSKlun 
' • "Curricular 

Connvntnry ou vho Report oI thu AALS Curricnlun Sliuly Vri\Jicl 
hy I’rnfesBur Ooory.e l.ofcoc, ni'trbi'r of tlir Study Corml 1 1 ! «■ , 

Pri Ruhort Rcdwtint, lUid I'rofi'i^iior Stronp. 



r 10:00 - Id: Ul ;tornlnp break 

10; ID - 1?;00 Scral-lrt!nc*rnl SesHlonB 

■ Cjirricular Innovations In effect at three -reprefientatlee, 
Schools; Iowa, South Carol Inai and Stanford. I'rofeNSor • 
n. Ullllan Hines will outline^ and respond to quest I ons^con- ' 
, cernlnp the Iowa prop.ran; rrofessors Ralph llcCnl loiiph and 
Webster Hyern will he available for discussion of the new 

* South Carolina pattern; and Professor rrledm.in will talk 

with those Interested In the Stanford revisions. > 

12;00 - 1:10 l.unchemf’ period 

^1:10 - Jr45 Small-Group Sessions 

, ^ Groups 1 throuph 6 meeting separately for considernt inn nf • 

current approacheji to curricular reform. / 

/ 

• ^;45 - 3sl5 Afternoon break 



3;13 ' Small-Croup Sessions (continued) 

each Croup aiy wish to constitute Itself as the Curriculum 
Coonlttee of the "Ideal'* law school charged with furnulatlun 
of recnomendat Ions for a model curriculum. 

7:00 - 9:00 Course Seminars (at Tlie Towers) 

Comoerclal t^w - Professors Smith and Speldel 
Jurisprudence -'Professors Brown, Jones^ Hyers 
Property - Professors lUneSj Huber, Lefcoe, Hlchelimin 
j Torts - Professors McCullougI> and P^bln 
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9:00 - 10:00 Gem!r»l Session 

*' '*Easay and Objective Exanination Oucstions." 

Video tape of Professor Ball’s discussion of objective 
questions at the 1969 Clinic* .with direct conaentary 
by hio. 

i0:00 - 10:30 General Session (continued) 

Tips 9 n the drafting of objective questions. 

Professor Ball. , 

10:30 - 11:00 ' Mo'rning break 

•11:00 - 12:00 General Session (continued) ■ 

. "Grading Standards." 

Diacuaslon by Professor Ball of scoring methods* mathe'* 
BBtics for rank ordering of performance , determination 
of cutting points for assignment of letter or numerical 
' grades* grade standardisation* etc. Illustrative materials 
to be provided. 

12:00 ' 1:30 . Luncheon period 

■ I * • 

1:30 > 3:30 Saall-Croup -Sessions 

Groups 1 through 6 for indfviduai practice in "grading" 
and in drafting of objectives. Exercises will be provided. 

3:30 - 4:00 Afternoon break ^ 

4:00 *: S:00 General 'Session 

Exchange of views on the merits of currently debated de- 
partures from traditional grade reporting. Professora 
Ball* Cardozo* Friedman and Hlchelsuin, Dr. Redmoont. 
Moderator: Professor Levy. 
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Wedncsdny, August 11 



9:00 - 10:15 



Central Session 

"TIid Research Role of tlic Law Teacher." 
rrrscntatlons hy Professors Willard Hurst and Maurice 
Rosenberg. Professor Jones , presiding. 



10:15 - 10:45 Morning break 
10:45 - 12:00 



Ccnenal Session (continued) 

Olscusslon by Professor^ Jones ; cosaaents by other Faculty; 
and opportunity for Participant questioning. 



12:00 >- 1:30 Luncheon period 

1:30 3:b0 



tMy^d 



Small-Croup Sessions 

Groups 1 through 6*fieetlng aeparatfrfy for consideration of 
the day’s topic. Croups may wish to Invite Professors ** 
Hursl, Jones and Rosenberg to Join them for portions of 
the period. Also available will be other Clinic Faculty 
and (hopefully) members of the Wisconsin regular and 
visiting faculties, ' 



3:00 - 3:30 Afternoon break 

3:30 - 



Small-Croup Sesslqns (continued) t ' • 

Specific aktentlon to practical problems for law teachers 
In shifting from the traditional base of rcsearch^^ law 
to^reacarch nhout lauT- Introduction to the Council on 
Law-Related Studies; Illustrations of recent empiric re- 
search. * « 



7:00 - 9:00 



Course Seuflnars (at InevTowtrs) < 

Constitutional Low - Professor Strong and otl\ers 
Contracts -.Professors Jones, Kelso, Speldel 
Evidence - Professor Ball ‘and Chqncellor Pye' 
Social Legislation -'Professors Friedman and Levy, 



Dr. Watson 



wll*! 



N.B. Throughout .the day. Mead Data Central, Inc., 
demonstrate the computerised retrieval system, known as 
OBAR, now available In Ohio for all decisions of that Jujrls- 
dlctlon. 
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10:1S 



General Session 

"The Service Role of the Law Teacher." - 

Questioning hy Dr. Watson of Professors Brown, Cardozo, 

Jones, Le^coe, and Pye. 



f 10:1S -* 10:4S Homing break ■ * ^ 

t . . * 

* 10:4S -> noon Smsll-Gfoup Sessions * 

Groups I througjr 6 in separate sessions for discussions of 
the teaching "sioonllghter,*' *ths teacher-practitioner, leave- 
of-absence policy for service roleSj pbllcy on jiervlce coa- 
* Bitaents during afull-tisu teaching appointaents, etc. 

' i . ' 

12:00 -• 1:30 Luncheon perfj^d ^ ^ 

1:30 - 3:1S General Session * ' * v 

"Collegial and Professional Mlations of Lav Teachers." 
Exchange of views aaong Chancellor Pye and Professors 
• ^ Cardoso, Uinea and Klchelaanr Moderator: Dean Huber. 
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3:45 



'3:45. Afternoon break * . 

Saall-Group -Ses^slona . * , ^ 

Croups 1 through 6 for discussion of the afternoon topics. 
Topic Leaders and Resource Specialists to be available to 
the Groups on invitation. < « d 

• 

8;30 Inforaal session at The Toyers affording Participants on 
opportunity to quiz Deans and fonser Deans on internal 
adalnistratlve policy of law schools. Deans Huber, Klaball 
' and Neal, Chancellor Pye, Profeqsor Tollett. •» . 
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G 



J 



s . 





» S ‘ 



{‘r i day , Aii>’,iist 1 1 



‘J:00 - IO 1 I 5 . 



. I :.' 



K't 



10:15 - 
10:4,5 < 




10:45 

12:00 



• 1730 
1:30 - 3:15 



3;15 - 
3:45 “ 



t 



(IftUTJll St!««lOJl 

"Hinorlty Croup Law Students.” 

An IntcrclianKC of viewpoints on'pollcy Issues with respect 
to law students of minority groups: CLLO, admlsBlons, 

flnmcin assistance, tutorial support ^ firJtdlng standards, 
etc. Discussants'. Dean Thll C. Seal, TrofeSRor Kcnnetli .S. 
Tollett, Chancellor A. Kenneth Tye, Profeaaor U. Garrett 
Fllcklnger. Moderator: Professor Klchsel K. Cardozo, 

Hamlng break ' ^ 

General Session (continued) ^ w. 

Continuation of panel, discussion , V^th special attention 
to the views of Professor Tollett. Questioning of dis- 
cussants by Participants, to extent tls^ permits. 

*■“ - 

Luncheon perlc^ o /'■' 

Soal 1-Croup -Sessions 

Groups 1 through 6 meeting separately for consideration of 
the day*s topic. 

Afternoon break ^ ^ 

Small*Croup Sesslons^fcontlnucd) 

The Individual Group^ miV'^^sh to double up for an exchange 
of views, or to Invite In th^nornlng discussants and^other 
Faculty for further di*B<^wsslon of viewpoints. 

Farewell occasion for- Participants , Faculty, .^nd families. 
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PRACTICE TEACHING • 



SCHEDULE - AUGUST 4 - 6 

This schedul^^s final at the momentj but is, of course, 
subject to adjustments and changes. Group leaders will- 
inform you of meeting times not lifted here, anc/ of mod- 
ifications. . ' 



Wednesday, August^ ^th 
Room B-25 



Room 

-Room 

Room 



225 

157 

13 ^. 



9:00 

10:15 

1:30 

2:00 

1:30 

2:00 



- 10:15 Hines ^nd Levy TV 

- 11:15 Michelman TV 

2:^5 Hines and Levy - TV 

- ‘'3:00 Michelman TV 

■ Rabi n 

4;00 Speidel 



Facul ty Lounge 


1:30'- . 


Lefcoe 




• 


■ 2:30 - 


, Lefcoe 




Thursday,- Augus t 


5th - 






Room B-25 


8:30 - 9:30 


Lefcoe 


TV 




1:30 - 2:30 


Lefcoe 


TV 




3:00 - if:00 


Speidel 


TV 


Room 225 


1:30 - 2:45 


Hines and Levy 


TV 


Room 250 " 


10:30 - 11:45 


Levy - RedMch Class 


Room 132 


10:30 - 


Michelman 




Room 260 


2:00 - 3:45 


Michelman -.Shapiro 


Cl. 


■ 'Facul ty LoEinge 


9:30 - 


, Lefcoe 






2:30 - 


, Lefcoe 




Towers - Lower 


Level - 4:3.0 - 6: 


00, Women Law Teachers 


an< 


Conference wi th 


Dr. Watson. A1 1 


Invited. Refreshments 





Friday. August 6th 



Room B -25 . 


9:00 - 10:30 


Hines and Levy 


TV 




11:00 - 12:00 


'Levy and Lefcoe 


TV 


Room 225 


9:30 - 10:30. 


Michelman 


'.TV 




11:00 - 12:00, 


.Speidel 


T\^ 




<1:00 - 2:00 


•Michelman 


TV 


Facul ty Lounge 


9 : 36 ^- 

\ ' ' 


Lefcoe 




Friday eveni ng ■ 


- 6:00 p.m. - Party 


at Foster's for 


Groups IV 



Sunday evening - 



8:00 p 

and Wi 
in. pra 



.m. - Cocktail party fpr participants, 
sconslri faculty and students that parti 
ctice teaching. ' 
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Walker J. Blakey '■ 

University of North Carolina School of Law 
Chapel Hill; North ^arolina 27514 ; 

|- 

George Bunn i 

University of Wisconsirt /Law School 
Madison, Wisconsin 53^6 

Vincent P. Cardi , 

West Virginia University College of/L‘aw 
Morgantown; West Virginia 26506 / 

' I / ■ / 

Miss Beverly M.^Carl / 

Southern Methodist Universitj^ 

School of Law 

Dallas, Texas 75222 / • 

Gerald A. Cavanaugh, Jr. 

Loyola University School of Law 
1440 West Ninth Street 
Los Angeles California 90015 -^ 

7 

William L. Crowe . . “ 

Loyola University School of Law 
6363 St. Charles Avenue 
New Orleans , Louisiana 70118 

.Earl M. Curry, Jr; 

University of Akrori College of Law 
302 Easb Buchtel Avenue 
Akron, Ohio 44304 

J. Hadley Edgar, Jr,. 

Texas Tech University School of Law 
Lubboqk, Texas 79409 

Fred D. Fagg, III ^ 

Lewis and Clark College 
Northwestern School of Law 
Portland, Oregon 97219 

■' t 

Stephen R. Feldman 
'Harvard University Law School 
Cambridge, Massachusetts 02138 

Mrs. Elyce Z. Ferster 
George Washington University 
National Law Center > 

. Washington, D. C. ‘20006 



\ 

^an D. Freeman j 
Jniversity of Minnesota Law School 
Minneapolis, Minnesota 55455 

Gerald M. Gallivan 

University of Wyoming College of Law 
Laramie, Wyoming! 82070 



Lawrence C. Geor|ge 

Florida State University College of Law 
Tallahassee, Florida 32306 



Wesley Gilmer, .fr. 

University of Cincinnati College of Law 
Cincinnati, Ohio 45221 



John P. Golbertj . 

Southwestern University School of Law 

1121 South Hili Street 

Los Angeles, California 90015 



John D. Gregory 

Hofstra University School of. Law 
Hempstead, Lon| Island, New York 11550 

Charles R. Haworth 

Washington Uni-|?ersity School of Law 

Lindell & Skinker Blvds. 

St . Louis , Missouri 631*30 



David R. Hood 
Wayne State Un:L 
468 West Ferry 
Detroit, Michig. 



versity Law School 
an 48202 



D. Brock Hornbjf ” ‘ • 

University of yir.ginia School of Law 
Charlottesville, Virginia' ''2«2901 



Martin J. Huelsmann 

Salmon P. Chase| College of Law 

1105 Elm Street! 

Cincinnati, "Ohio ■ '45210 ' 

Miss Joyce A. Hughes 

University of Minnesota Law School 

Minneapolis, Minnesota 55455 



\ ■ 
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Jerome 0. Hughey 
Lewis and Clark College . 

Northwestern ^School of Law 
Portland, Oregon 97219 

» 

t 

Wilson S. Hurd 

University of Detroit School of Law 
651 East Jefferson Avenue 
Detroit , Michigan 48226 

Jphn F. X. Irving 

Seton Hall University School of Law - 

40 Clinton Street 
Newark, New Jersey 0-7102 

Paul M. Kane ‘ 

Boston College Law School 
St. Thomas More Drive 
Brighton, Massachusetts 02135 

Sam D. Knowlton 

Florida State University College of Law 
Tallahassee, Florida 32306 

G ^ * 

Richard Diebold Lee • 

University of California School of Law 
Davis , California 95616 

Thomas A. Lockyear 

Loyola -University School of Law 

41 East Pearson Street 
Chicago, Illinois 60611 

William J. McNichols , 

University of Oklahoma College of Law 
Norman, Oklahoma 73069 

Robert L. Mennell 

Southwestern University School of Law 

1121 South Hill Street 

Lo's Angeles, California 90015 

.Fredric R. Merrill - 
University of Oregon School of Law 
Eugene, Oregon 97403 

4 

Mrs. Llzabeth A. Moody 
Cleveland State University 
Cleveland-Marshall College of Law 
1240 Ontario Street 
Cleveland, Ohio 44113 



Michael J. Moorhead 

Howard University School of Law 

Washington, D. C. 20001 

Ray E. Moses 

South Texas College of Law 
1220 Polk 

Houston, Texas 77002 
Winston P. Nagan 

Valparaiso University School of Law 
Valparaiso, Indiana 46383 

Stuart S. Nagel 

Department of Political Science 
University of Illinois 
Urbana., Illipois 61801 , , 

Anthony J. Pagano 

Golden Gate'^ColIege School of Law / 
536 Mission Street , ' 

San Francisco, California 94105 

/ 

Theodore Pamall 

University of New Mexico School of Law 
1117 Stanford Drive, N. E. 

Albuquerque, New Mexico 87106 

Donald B. Pedersen 

William Mitchell College of Law 

2100 Summit Avenue 

St. Paul, Minnesota 55105 

Thomas R. Puklin 

Loyola University School of Law 

6363 §,t. Charles Avenue 

New Orleans, Louisiana 70118 

David L. Ryan 

Washburn University School of Law 
Topeka, Kansas^ 66621 

Frederick R. Schneider 
Salmon P. Chase College of Law 
1105 Elm Street 
Cincinnati, Ohio 45210 

John 'A. Sebert, Jr. 

University of Minnesota Law School 
Minneapolis, Minnesota 55455 
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Ira B. Shepard 

University of Georgia School of Law 
Athens, Georgia 30601 

Peter N. Simon 

University of Colorado School of 'Law 
Boulder, Colorado^ 80302 

Robert G. Spector . 

Loyola University School of Law 
41 East Pearson Street 
Chicago , Illinois 60611 

David E. Sullivan 

Texas Tech University School of Law 
Lubbock, Texas ’79409 

Michael J. Swygert , ' 

Valparaiso University School of Law 
Valparaiso, Indiana 46383 , 

William Louis Tabac 
Cleveland State University 
Cleveland-Marshall ©liege of Law 
1240 Ontario Street > < 

■Cleveland, Ohio 44113 

Walter J. Taggart 

.Villano"va University School of Law ■ 
Villanova, Pennsylvania 19085 

Williain^'j ,Toal - 

University of South Carolina School of Law " 
1515 Green Street 

. ^ Columbia, South Carolina 29208 

* ■ » 

James W. Torke 

Indiana University Indiansipolis Law S^ool 
’735 West New York Street 
Indianapolis, Indiana 46*202 

t 

0 

Gerald F. Uelmen 

Loyola University School of Law 

1440 West Ninth Street ■ * 

Los Angeles, California 90015 

Dominick R. Vefri 

University of Oregon School of Law 
Eugene, Oregon 97403 



Thomas M. Ward 

University of South Carolina School of Lav 

1515 Green Street 

Columbia, South Carolina 29208 

J. Joel Woodey 

University of Maryland School of Law 
500 West Baltimore Street 
Baltimore, Maryland 2l201 

Michael J. Zimmer • . 

University of South Carolina School of Lav 
1515 Green Street 
Columbia, South Carplina 29208 
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1971 LAW TEACHING CLINIC 



ADMINISTRATION 



Profe^ssor Frank R. Strong, Director 
.University of North Carolina School of Law' 
Chapel Hill, North Carolina, 27514 






Professor Richard M. Smith, Assistant Director 
University of North Carolina School of Law 
Chapel Hill, North Carolina. 27514 

Dean Richard ,G. Huber, Chairman Advisory Committee, 
and Coordinator, Practice Teaching . 

Boston College Law School 

Brighton, Massachusetts 02135 ^ 

Urs. June L. Daley, Administrative Assistant 
University of North Carolina School of Law 
Chapel Hill, North Carolina 27514 
■ . ■ ^ 

'Mrs. Susan Murphy, Receptionist-Secretary 
University of Wis’consln Law School 
Madison, Wisconsin 53706 



RESIDENT FACULTY 



GROUP LEADERS 



Professor N. William Hines ' 

University of Iowa College, of Law 
Iowa City, Iowa 52240 

Professor George Leftjoe 

University of Southern California Law Center 
Los Angeles, California 90007 

Professor Robert J. Levy 
University of Minnesota Law ScKoj 
Minneapolis, Minnesota 55455 

Professor Frank I. Michelman 
Harvard Law School 
Cambridge, Massachusetts ^02138 

Professor Robert L. Rabin 
Stanford University School of .Law 
Stanford, California 94305 



Professor Richard E. Speidel 
University of Virginia School of Law 
Charlottesville,. Virginia ' 22901 
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RESIDENT FACULTY (Continued) 
TOPIC LEADERS 

ft 

Adjunct Professor Louis. M. Brown 
University of Southern California Law Center 
Los Angeles, California 90007 

Professor Lawrence M. Friedman 
S.tanford University L&w School 

Stanford j California 94305 

. \ ■ ‘ , 

Professor Harry W. Jones . 

R.F.D.' #1, Box 142 
Kent, Connecticut 06757 

Professor Charles D. Kelso 

Indiana University j Indianapolis Law School 

Indianapolis, Indiana 46202 

Robert S. Redmount, Ph-.D. 

60 Connolly Parkwaiy 
Hamden, Connepticiit 06514 

Andrew S. Wafson, M.D. 

Department "of Psychiatry , 

University of Michigan Medical Center 
Ann Arbor, Michigan 48104 

RESOURCE SPECIALISTS 

Professor Vaughn C. Ball 

University of Southern California Law Center 
Los Angeles, California 90007 

Professor Robert *L. Bard 

University of Connecticut School of Law 

West Hartford, Connecticut 06117 

xMchaei H. Cardozo, Executive Director 
. The ^sociatiqn of American Law Schools 
Washington, D. 20036 

Professor. W. Garrett Flickinger 
University of Kentucky College of Law' 
Lexington, Kentucky 40506 

John P. Frank, E^q. ^ ' 

Lewis & Roca ^ / 

Phoenix , Arizona ’ 85003 
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RESOURCE SPECIALISTS (Continued) 

V . 

Professor Wiljard Hurst 
University of WiscoMin Law School 
Madison,. Wisconsin ^706 . 

'' \ 

Dean Spencer L. Kimball^ 

Universitj^ of Wisconsin tiaw School 
Madison, Wisconsin 53706 

Professor Lewis S. Kurlantzi^k 
University of Connecticut Schbol of Law 
West Hartford, Connecticut 0^17 ‘ 

Dr. Jack Ladinsky 
Department of Sociology 
University of Wisconsin 
Madison, Wisconsin . 53706 



Professor Webster Myers, Jr. 

Director of Re^arch and Development v 
University of South Carolina School of^^^w 
Columbia, South Carolina 29208 

Dean Phil C. Neal 

University of Chicago Law School 

Chicago, Illinois 60637 } 

Dr. A. Kenneth Pye, Chancellor 

Duke University 

Durham, North Carolina ' ,27706 



Professor Maurice Rosenberg 
Columbia University School o*f Law 
New York, New York 10027 q f 

Professor Kenneth S. Tollett • , 

Center for Study of Dejiocratic .Institutions 
Santa Barbara, California 93103 = , 

• ’{ 

Mr. Pef:er Vann 

Mead- Data Central, Inc. 

Dayton, Ohio 45432 

Professor Douglas J. Whaley 

Indiana University, Indianapolis Law School 

Indianapolis, Indiana 46^02 
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. " (Revised Dst) 

PARTICIPANT and FACULTY WIVES 

Bunn , Fral u 
Cardi , Jane . 

Edgar, Helen 
Feldman, Sheryl 
Freeman, Iris 
• Fri edman, Leah 
Gal 1 i van, Moi ra Ann 
George, Mary 
Golbert, Jane 

'Haworth, Anne , 

Hines, Jean 

Hood, Sal ly « 

Hornby, Heiafrie 
Huber, Kay *• 

Huel smarfn, 'Sh i rley v 

Jones , Al ice 
Lee, Patricia 
McNichols, Therese • 

Merri 1.1 , Patri cia 

Michel man, E 1 1 en '> 

Moses, Margie 
Nagan, JuJ,i th 

Nagel , Joyce , 

Parnal l, Mary El I'bn 
Rabin, Yemina • t 

Redmount, Ann ' ' 

Sebert, Suzanne 
Simon, Karin ’ 

Smith, Sara'^ 

Strong, Gertrude 
Swygert, Dianne ; 

Watson, Joyce. . , ■ 

Woodey,. Barbara 
Lefcoe , Michel e 
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Campus points of Interest ; 

Wi"sconsin Alumni House 
Wisconsin Union (Memorial Union) 

State Historical Museum 
Elvehjem Art^Center 

Observatory HMl Drive , 

Top of. Van Vleck Hall ■ 

Top of Van Hi se Hal 1 ’ ' ' } ' 

V ' ' • * t 

Ci ty Parks ; 

Vilas Park ;(a 1 so incl udes Zoo) 

.Warner Park 
Tenney Park . 

Hoyt Park ' / • . .> • 

’ James Mdtlison Park 

' . . i ■ 

•i ■ . . 

Cruises on Lake Mendota~ ; 

/Capital Lakes Cruises - 

Proprietor - Mr, Fuller, 1834 Rowley Avenue 238-3622 ' , 



/ J 




/ 
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Golf Courses; 



Chero^e Country Club, 5P0 North Sherman 249-1000 , 

Glenwav\f1unicipal GoJ f Course, 3747 Speedway Road 266-4737 . ' ' 

lake Windsor Country Club;' Lake Windsor', Deforest 84i>-3607 or 845-3777 / , 
Menpna .Municipal Golf Course, 47 I 8 Monona ^ive 266-473^ 

Odana Hi'lls Municipal Golf Course, 46*35 OdarSja Road 266-4724 

Yahara Hills Golf Course, 67 OI East Broadway 838-3949' . I? 



Swi mmi nq ; ■ ' 

Mendota Lakefront (Memorial Union) 



I* 



‘Natatorium - Call Mr. Wegner 262-3743'., for reservations 



, 



Tennis; 



Nielson Tennis Stadium - Call 262-0410 for information and reservations* 

k \ ti • 



Tours of Hist6rical Society : 

Arrange with Mr. Lance Neckar - 262-9567 









Tours of Wisconsin Union and Campus ; . ' J . • -[ • 

Arrange with Reservations Office, Wisconsin Un-ion 

^ , ' • ' ■ ■ ' A ,« 

Tours of City of Madison or Surround i ng .Areas ; • ^ \ ^ 

^ Sager-Wilson Travel- Bureau, 123 West Wash i ngton Ave. , Mad i son , 'Wi.s.cons i.n • 

Attention,; Arthur Haugen, Telephone 257"4444 (also a rj/ange charter bu5,s6s) . 
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List of Suggested Madison Restaurants 
(Not intended to be exclusive) 

' ^ • • •• 

Das Srathaus 603 State Street . 25i)-5736 ■ " . 

CrandalVs ‘116 South Hami 1 ton 255-6070 

Heritage House 3^^55 East Washi ngton Ave. 269-7687 (no bar, nice for children) 

Hoffmann House East 3710 East Washington Ave. 264-3557 ' ‘ ^ 

Hoffmann Steak House 736 North Midvale Blvd. 231-4795 . ' 

Maxine's French Quarter 3520 East Washington Avenue 265-6405 . ’ ' 

Nino's Steak Round-Up 4216 East Washington Ave, 249-663! and . > 

6561 West Beltline Road 271 -7781 ■ 

Poole's Cuba Club '3416 University Avenue 233-5366 

POole's Northgate 1291 North Sherman Avenue 269-7376 

Porta Bella. 625 Nor tk Frances Street -256-3186 

Rhodes 613 West., Ma^in Street 255-7236 

NomYee's, 208 King Street 255-1060 ' ‘ 



Two Middleton Restaurants 
Goalpost 2611 Branch Street 836-7781 
Minnicks Top Hat 1905 Branch Street .836-3631 
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Vjgst from- Hadi soir 

A. Mt^_‘Horebv vi_a U^S_^,* 1 8"_1_5 1_ _(2^2_iiii Les) > Just east of town is Karakahl 

1 nn v;h i cF has a very attract i ve, di n i ng room. West of the town are three at- 
•tractions: ]. Little Norway, a uni que col lec t i on of Norse bu i 1 d i ngs , relics, 
etc. assembled on the homestead of an ^early Norwegian settler. This “Valley 

' of the , El ves" , and' the surroundifig country area, are beautiful. For adults the 
admission to the Valley is $1.25; for children 6 to 12, $1.50. Hours arc 9 to 7. 
2'. On July 3 1 , ^the Ht. Horeb community will give the‘final summer presentation 
^ of ' ' Song of Norway" , the s tory of Edwa rd Grieg. The cast is largely local with 
a few imports for some of the leads. Tfie costumes are Norwegian and the pro- 
duction good. Price $2.50 for adults, $1 for 10-18 yrs.,r free for children 
under 10. Time 8-10:15 p.m. Take a sweater or coat and bjanket; the play is 
staged in a chairless, outdoor amphitheatre that in the winter serves as the 
’beginner's slope of the Tyrol Ski Basin, 3. Cave of the Mounds, discovered in 
1939, features striking. and colorful formations. SummeT hours are S to 7. 
Admission:, (prices not secured). Cave temperature: uniform 46 degrees. 

B. Soring Green>^via 14 (39 ^^liles) . In, or near, the town of Spring 

Green are five good restauran ts ; Mr. D. Steak House, the Dutch Kitchen, the 
Round Barn,. Apple Hill, and The Spring Green. The last named, designed by 
Frank Lloyd Wright (v;hose home is nearby) and overlooking the beautiful Wis- 
consin River, is by far the most appea 1 i ng. Dinners are served from 5:30 to 
10 Monday-Fr i day , Saturday til 11, and Sunday to 9- Moderately priced, con- 
sidering the beauty of the loc»^le and the excellence of the food. The exact 
location of this restaurant is 3 miles south of the town on Wisconsin 23, just 
after the Wisconsin River is crossed. 

The Robert Card Theatre in the town of Spring Green will present 
“Bits and Pieces", a pantomime, on July 30 and 31, and the "Barber of Seville" 
on August 6 and 7. Adults $3, half-price for those under 18. Curtain 8 p.m. 

The theatre features, daily, a Frank. Lloyd Wright Documentary at a charge of 
$lfor adults, and $.50 for children over 7. There are three show i ngs : 11 a. m. 

2 p.m. and 4 p.m. Time: 30 minutes. 

Ten miles south of Spring Green is the House on the Rock, a spectacular 
development designed, by a Madison architect and constructed on a'huge chimney; 
rock rising 59 feet atop a high hill and 450 feet above the beautiful surrounding 
Wyoming Valley. Admission is $2 for adults, $.75 for children. Hours: 8 to 8 
dai ly. 

Between the House on the Rock and the town of Spring Green are the 
Wyoming Cheese Factory; Taliesin, the home of Frank Lloyd Wright (not open to 
the public); Tower Hill State Park, with its shot tower; and H i 1 1 s i de School , 
Frank Lloyd Wright's school. (The schooVi^ likely to be open by August 1). 

Tours provided by. students, are $2. \ 

South of the House on the Rock are the town of Dodgev i 1 1 e. and Q^ovenor 
Dodge State Park. There wi 1 1 be in the . Park, on July 31 and August 1, perfor- 
mances of "Symphony of the Hills." Admission to the concerts is free, but a 
good-will offering is taken. Time; 8 P.m. No data on restaurants in Dodgeville 

East from Mad i son 

- Milwaukee, via i-94, (77 miles) . Points of interest are identified in a 
separate brochure provided by the Milwaukee Convention and Visitors* Bureau. 
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Northwest from Madison 



u 



A. Waunakee, via Uisconsin ]i3 (10 miles) . A Village Centennial will 
be held in Waunakee on August 7 and 8. - 

B. Baraboo, via U.S. 12 (36 miles) . Baraboo is the location of the 
Circus Worl d ■ Museum, . operated .by the Wisconsin Historical Society. The Clinic, 
on Saturday, July 31, will host parfi c I pants , faculty, wives and children, 
those interested in this trip and needing transportation, please sign names 

on the bulletin board of the Towers by Thursday, July 29. Our guide will be 
Mr. Glen Hill, a native of Baraboo who has kindly made arrangements for this 
visit at the Museum. Sandwiches, soft drinks, etc. can be had on the circus 
grounds. The Towers will subst i tute supper for lunch on this day. The Hours 
are 6 to 8 p.m. Returning, some will want to visit Devil's Lake State Park, 
or the Mid-Con t i nent- Ra i 1 road Museum, or both, "before returning to Madison. 

There will be a Summer Art Festival at Baraboo on August 7“8. 

North Freedom, via U.S. 12 and V/is. 138 (^0 miles) . Here is located 
the Mid-Continent Railroad Museum, operated by the Mid-Continent Railway His- 
torical Soci^ety. Open seven days a week. Fares on the "Rattlesnake Line" 
are $1.75 for all over age 11, $.75 for children through 11, babies in arms 
^ee. There are three afternoon trains, with each. trip one hour. Lower. rates 
por groups of twenty or more can be had by prior arrangements. 

D. Wisconsin Dells, via U.S. 12 (48-50 miles) . The Dells constitutes 
twelve miles of the Wisconsin River that features beautiful rock formations. 

Boat trips are available every half hour on the Upper Dells and the Lower Dells. 
Fares:. Upper Dells, $3.50 for adults and $1.75 for children; Lower Dells, $2.50- 
for adults and $1.75 for children. There are walking trails an8 adjacent 
attractions. 

Close by are two further attracti.pns of special interest to children. 
One mile north is Little Steam Railroad, providing ^2 mile ride on a steam 
train. The train operates every hour during every day of the week. Fares: 

$.65 for adults, $.35 for children ages 2-11. One and one-half miles south is 
Storybook Gardens. Open every ‘/day. Charges; $1.5.0 for adults, $.75 
children. 

Southwest from Madison 

■ < ‘ 

New Glarus, Green County, via U.S. 18 and Wis. 69 (27 miles) . The area 
is called Little Switzerland, having been settled about 125 years ago by the 
Swiss whose descendants carry on some, of, the Swiss traditions. There is a 
Swiss Lace factory in the town, with a new sales outlet, by the name of Swiss 
Miss. The factory is open “^^y 8 until p.m. The sales room on 

Wisconsin 69 is open, Monday- Saturday 8-5; Sunday 12,-5. Swi ss-Amer ican food 
can be found at Hofmann's William Tell 'Swiss Club and-a£ Robbie's New. Glarus 
Hotel. The latter features SvMss music from'9 p..m. on Friday and Saturday, 
with Robbie yodel ing at 10;30 p.m. Both restaurants are in chalet style._ f 
There are two museums; Historical Swiss Village, and Chalet of the Golden 
Fleeoe. — The founding of" the Swiss Nation in 1291 will be cejebrated by .a 
Sv/iss Volkfest, Surtday, August 1. 
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NAME 



LAW CLINIC - July 25 - Aug. 

ROOM 



Adamo, Roy Hi 


— W+8 — 


9^3) 


Ball, Vaughn C.' 


!. 604 (Aug. 


Blakey, Walker J. 


. 1017 




Bard , 


615 (July 28-30) 


Brown, Louis 


915-916 


"T' 


CardL, Vincent P. 


515 




Cardozo, Michael 


603 (Aug. 


8-13) 


Carl, Beverly 


i»19, 




Cavanaugh, Gerald A. Jr. 


•618 




Crowe, Wi 1 1 iam L. 


819- 




Curry, Earl M. Jr. 


■ . 312 




Edgar, J. Hadley Jr. 


315-16 . 




Fagg, Fred D. Ill 


416 




Feldman, Stephen R.-^ 


. 712 




FI icki nger , Garret 


60,2 (Aug. 


12-13) 


Ferster, Elyce Z. 


4l8 




Frank, John 


319 (July 


26 + 2 


Freeman, Alan D. 


907-908 




Friedman, Lawrence 


905 




Ga 1 1 i van , Gera 1 d M. 


807-808 




George, Lawrence C. 


307-308 




Gi Imer, Wesley, Jr. 


909 




Gregory, John D. 


513 




Golbert, John P. 


412 




Hav/orth, Charles R. 


409 




Hi nes , N. Wi 1 1 i am 


813-814 • 




Hood, Davi d R. < 


715-716 


% 


Hornby, D. Brock 


' 309 




Huber, Richard G. 


801-2-3-4 




Huelsmann, Martin J. 


713-714 




Hughes , Joyce A. 


1012 




Hughey, Jerome 0. 


416 . 




Hurd, Wilson S. 


519 




Irving, John 


. 512 




Jones, Harry 


1015-1016 




Kane, Paul M. 


41 4 




Kelso, Charles 


917-918 




Knowl ton , Sam D. 


413 




KurlantZ'ick, Lewis 


615 (July 


28-30) 


Lee, Richard Diebold 


401-402 




Levy, Robert 


1 005 




Lockyear, Thomas A. 


317-318 




McCullough, Ralph 


601 (Aug. 


8-9) 


McNi chol s , Wi 1 1 iam J. 


301-302 




Mennel 1 , Robert L. 


403 




Merri 1 1 , Fredr i c R. 


517-518 




Mi che Iman , Frank 


707-8-9 , 




Moody, Lizabeth 


417 




Moorhead, Michael J. 


505 





Er|c ^5 . 



NAME 



ROOM 



Moses, Ray E. 


812 


. Myers, Webster 


f008 (Aug. 8-9) 


Nagan, Winston P. 


. 3C^ 


Nagel , Stuart S. 


507-508 


' Nea 1 , Phi 1 


609 (Aug. 12-13) 


^PaganOj Anthony J. 


kok 


Parnall, Theodore 


815-816 


Pedersen, Donald B. 


405 


Penegar, Ken^neth ''' 


809 (Aug. 8-12) 


Pukl i n , Thomas R. 


^406- 


P’ye, A. Kenneth 


605 (Aug. .11-13) 


Rabin, Robert 


705-706 


Redmount, Robert 


701-702-719 , 




hn-j . 


IV 1 Lcn 1 c , 




Rosenberg, Maurice. 


C 

• 

0 


Ryan, David L. 


408 


Schneider, Frederick R. 


314 


Sebert , John Jr. 


913-914 


Shepard, 1 ra B. 


313 


Simon, Peter N. 


805-806 


Smith, Ri chard : 


901-902 


Spec tor; Robert G. 


3>18 


Spei del , R i chard . . 


817-818 


Strong, Frank R. 


1001-1002 


Sul 1 i van , Davi d E. 


617 


Swygert,, Mi chfael 1 , 


305 


Tabac, Willi am Lou i s 


6l4 


Taggart, Wal ter J. 


912 


Tol 1 ett, Kenneth 


606 (Aug. 12-13) 



Toal , Wi 1 1 iani T. 


6 1 6 


Torke, James W, 


613 


Uelmen, Gerald F. 


. 612 


Vetri, Dominick 


1004 


Ward, Thomas M. 


1003 


Watson, Andrew 


1014 


Mehinef-f 





Woodey, J. Joel 607-608 

Zimmer, Michael J. . 718 
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RE; ROOMS FOR LAW TEACHING CLINIC 




O 



Rooms for Small Group Sessions 

Facul ty Library I ■ 

Facul ty Lounge II 

Second floor reading room III (Li brary Wi ng) 
Room 132 IV 
Room 13b V 
Room 157 VI 



Rooms for General Sessions 

* * • 

Room. 225 ^ 



Faculty Offices 






Room 601 
Room 61 1 
Room 612 
Room 501 



Phone: 262 - 15^2 Brown, Friedman, Jones 

262-I6IO Kelso,. Redmount, V/atson 
262-2243 Hines, Lefcoe, Levy 
262-3423 Michelman, Rabin, Spei.de! 
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/ SMALL GROUP I , 

■■■ . ' 

Group Leader: Hines 

Alan D". Freeman, Minnesota 

I J . * . . ' 

Wesley Gilmer, Jr., Cincinnati 
Martin J. Huelsmann, Chase 
Richard D. Lee, California (Davis) 

Robert L. Menne 11, Southwestern 
Donald B. Pedersen, Wi 1 1 iam Mitchell 
Michael I. Swygert, Va’’lparaiso 
James W. Torke, incfiana-lndianapolis ' 

Thomas M. Ward, South Carolina 

.a-: - 
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SMAlt GROUP 1 1 
Group Leader: Lefpoe 






Walker Blakey, North Carolina < 

Gerald Cavanaugh, Jr.j Loyola (Los Ang«1es) 
Elyce Z, Ferster, .George WashiJgton 
David R, Hood, Wayne State 
Paul M. Kane, Boston ZoWege 
Michael J. Moorhead, Howard 
Theodore Parnall, New Mexico . 

John A. Sebert, Jr., Minnesota 

Dav-id E. Sullivan, Texas Tech 

«> 

William L. Tabac, Cleve,Iand-MarshaI I 






( 



r 



ERIC 






• • «• 



./ 



/ 



SMALL GROUP i I I 



Group Leader: Levy 

William L. Crowe, Loyola .(New Orleans) 

Stephen R. Feldman, Harvard 
■0. Brock Hornby, Virginia ' 

Wilson S. Hurd, Detroit . , 

# f ' 

John Irving, Seton Hall 

Fredric R. Merri 1 1 , Oregon 

Lizabeth A... Moody, Cleveland-Marshal 1 

Ira B. Shepard, Georgia 

Walter J, Taggart, VilLanova , 

Gerald F. Uelmen, Loyola, (Los Angeles) 

4i ■ 






. / 






O A 

ERIC 



50 






K 












SMALL GROUP IV 

Group Leader: Michelman 

0 

George Bunn, Wisconsin 
Earl M. Curry, Jr., Akrpn 
Gerald M. Gal I Ivan, Wyoming \ 

John P. Golbert, Southwestern 
•Joyce A. Hughes, Minnesota 
Ray E. Moses, South Texas 
Anthony J. Pagano, Golden Gate 
David L. Ryan, Washburn 
Robert G. Spector, Loyola (Chicago) 
William T. Toal, South Carolina 



'O 
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SMALL GROUP V, . 

Group Leader: ' Rabin 
Vincent P. Card!, West Virginia ~ 

,-v* • _ * 

J. Hadley Edgar, Jr., Texas Tech 

Lawrence C. George, Florida IState 

John 0. Gregory, Hofstra 

Jerome 0. Hughey, Northwestern (Portland) 

William J. McNichols, 0k-1;ahoma 

Winston P. Nagan, Valparaiso 

Thomas R.^ Pukl in, Loyola (New Orleans) . 

• Peter N. Simon, Colorado 
Dorn i n 1 ck R°, Ve tr I , Oregon 
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SMALL GROUP VI 
, Group Leader: Speidel 

Beverly Carl, Southern Methodist ' , 

Fred Fagg, III, Northwestern 

) 

Hugh J. Gibson, Southern California 
Charles Haworth, Washington University (St, Louis) 
Sam D, Knowlton,, Florida State 
Thomas A. Lockyear, Loyola (Chicago) 

Stuart S.. Nagel, Uni versi ty of Illinois (Pol, Scl.) 
F^rederick R. Schneider, Chase v 
J. Joel Wbodey, Maryland 
Michael J...Zitnme/, South Carolina . 
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LISTENING ROOM 



Brown, The Lawyer-Client Consultation' 

Two one-hour tapes presenting dratnatizations of lawyer-client interviews 
and critique thereof. Recorded October, 1970 for the California 
Continuing Education of the Bar ^ ^ . . 

/ . VIEWIN^ ROOM 

" • ~ ' 

Films , ‘ X, . ' ' 

t . I * 

Finals, Mock Law Office Competition, Los Angeles, Spring, 1971 
Jones, Dialogue on Contracts (a "Great Teachet" film) 

Mentschikoff , The ’Problem Method in Commercial Law (a "Great Teacher" film) 

V 

Regional'S, Mock Law Office Competition, Spring, 1971 (Midwest and West)' 
Video Tapes • 

McDougal, Myras S., Lecture on "Law, Science and Policy" 

Lefcoe, George and McDougal, Myres, Debate on the Lasswell-McDougal "Law, 
Science and Policy" 

Levy, Family-Law Counselling Session 

Washington Regional, Mock' Lqw Of f ice'-Competition , Spring 1971 

READING ROOM 

Learning. Theories - General . 

Bruner, Jerome S. , The Process of Education (1963) (6 copies) 

Bruner, Jerome S. , Toward a Theory of Instruction (1966) (6 copies) 

Bruner, Jerome S., The Relevance of Education (1971) especially Chapter 8 
(3 copies) . . 

Keppel, Francis, The Necessary Revolution in American Education (1966) 

(4 copies) ' • 

Postman, Neil, and Weingartner, Charles, Teaching as a Subversive ' 

Activity (1969) (3 copies) 

c . , 

Silberman, Charles E, , Crisis in the Classroom fl970) (2 copies) 

Strong, Frank , Memoranda on Legal Education (1968) Memo //2 (10 copies) 
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READING ROOM (Continued) 

Learning Theories - Law 

Lasswel'l, Harold D. and McDougal , Myres S. , Legal Education and Public 
Policy: Professional Training in the Public Interest, 52 Yale L.<J. 

//2 (1943) (4 copies) \ 

McDougal, Myres S., Some Basic .Theoretical Concepts about International 
Law: A Policy-Oriented Framework of Inquiry, 4 Journal of Conflict 

Resolution if3 (1960) (4 copies.) 

McDougal, Myres S., Jurisprudence for a Free Society, 1 Ga. L. Rev. #1 
(1966) (2 copies) 

McDougal, Myres S., Las'swell, Harold D. , and Reispian, W. 'M. , The World 
Constitutive Process of Authoritative Decision, 19 Journal of Legal 
Ed. #3 (1967) (8 copies) an4 19 id.‘ #4 (19'67)“(2-copies^) 

Rutter, Irvin C o , A Jurisprudence of Lawyers' Operations, 13 Journal of 
; Legal Ed. #3 (1961) (5 copies) ^ 

Strong, Frank R. , Memoranda on Legal Education (1968) Memos #1, 3 “ H 
(1968) (10 copies) / . 

Symposium on Legal Education, 21 U. of Miami L. Rev. //3 (1967) (2 copies) 

Symposium on Legal Education, 54 Va. L. Rev.. #4 (1968) (1 copy) 

/ Symposium on Professional EducationVin the Contemporary University, 

' 32 Ohio Stv'L.J. #2 (1971V (2 copies)' 

Watson, Andrew S., The Quest for Professional Competence: Psychological 

Aspects of Legal Education, 37 U. of Cincinnati L. Rev. #1 (1968) 

(6 copies) 

Teaching Materials and Methods 

AALS, 1966 Committee on Teaching Methods, 1966 Proceedings, Part I, 
pp. 198-250 (11 copies) (Problem Method) 

Allen, Layman E. and Caldwell, Mary E. , Communication Sciences and Law 
(1965) (2 copies) 

Benfield, Marion W. ,' Social Justice Through Law: New Approaches in the 

Law of Contracts (1970) (3 copies) (Foundation Press) 

Levin, A. Leo, and Cramer, Harold, Trial Advocacy: Problems and Materials 

(1968) (1 copy) (University Casebook Series) 

Plager , Sheldon J, , Social Justice Through Law; New Approaches ^ in the Law 
of Property (1970) (2 copies) (Foundation Press) 
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READIW? •ROOM (Continued) 

Teaching Materials and Methods (Continued) ■ 

r 

Rutter, Irvin C. , Teaching Methods as Exemplified by Training in Lawye'rs’ 
Operations (Mimeo, 1969) (1 copy) 

Symposium, Needed Innovations in Legal Education, 1969 Law and the Social 
Order #1 (1969) (4 copies) ' 



I 




ABA, Code of Professional Respon&ibility (1969) (5 copies) 

Finman , Ted, Civil Litigation and Prof essional- Responsibility (196^) 

(3 copies) (Council on Education in Professional Responsibility) 

* N 

Kitch, Edmund W. , editor. Clinical Education and the Law School of the « 
Future, University of Chicago Law School’ Conf. Series #20 (1969) 

(3 copies) 

Mathews, Robert E. , Problems Illustrative of the Responsibilities of 

Membersl.of the Legal Profession (2d rev. ed. 1968) (4 copies) (Council 

on Legal Education for Professional Responsibility) « 

Nat.. Council on Legal Clinics, Problem Case on Professional Responsibilities 
of the Advocate, Parts .One and Two (circa 1963) (6 copies) 

Pincus, William, The Lawyer’s Professional Responsibility, 22 Journal of 
Legal -Ed. #1 (1969) (7 copies) 

^ * •.. X * 

' J^ncus, William, The Clinical’ Component in University Professional Education 
(Mimeo, 1970) (2 copies) ' 

Sacks', Howard R.,* editor , Proceedings, Asheviire Conference on Education 
for Professional Responsibility (1966) (1 copy) - ' 

Smedley, T. A., Professional Responsibility Problems in Family Law' (1963) 

(2 copies) (Council on Education in Professional Responsibility) 

XX ^ . 

Smedley, T. A., Professional Responsibility Problems Relating, to Mortgage 
Transactions (1966) • (3 copies) (Council on ^Education in Professional 
■ Resp'onsibility) . • ’ 

Weckstein, Donald T. , editor. Education in the Professional Responsibilities 

of the Lawyer (1970) . (1 copy) . " 

• - ■ ■ / 

< . V 

Curriculum ■ 

AALS, Report of 19.66 Curriculum Committee, .1966 Proceedingsj Part I, 
pp. 37-54 (11 copies) 
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READING ROOM (Continued) • ' 

— - - > ■ - - ■ ' ■ ; ■ ■■ 

Curriculum (Continued) 

AALS, Papers of 1967 Curriculum Committee Meeting, 44 Denver L.J. Special 
Issue (1967) (5 copies) . 

Stevens, George Neff, The Three Responsibilities of Legal Education: 

Time for Clarification, 1 Texas Tech. L. Rev. i^l (1969) (5 copies) 

Law School and Legal Profession in Transition 

o 

AALS, Anatomy, of Modern Legal Education (1961) (1 copy) 

Christensen, Barlow F., Lawyers for People of Moderate Means (1970) 

(8 copies) (American Bar Foundation) 

Morris, ArvSL A., Student Participation in Law School Decision-Making 
(Mimeo’ 1969) (3 copies) 

Symposium, Law and Society; The Challenge of the Seventies, 47 N. C. 

L. Rev. #3 (1969) (4 copies) 

Symposium, Minority Students >in Law School, 20 Buffalo L. Rev. //2 (1971) 

(2 copies) 

Warkov, Seymour, and Zelan, Joseph, Lawyers in the Making (1965) 

(3 copies) • 
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To be published .in the Journal of Legal Education and used as a monograph for the A.A.L. S. 
Law Teaching Clinic . 



new .radicalism is beginning to enter the mainstream of legal education , goaded not a little 



search for a newer and more satisfying identity through curricular movements that espouse 

• ^ 

clinical training, public and policy oriented law, lawyering emphasis, social science . 
incorporation, and more. 

1. I am immensely indebted to Professor Frank Strong , Director of the Law Teaching Clinic, 
A.A.L.S. ,. for the impetus for this article. ^ Professor Strong’s continuing efforts to 
improve the legal education process and prepare new law teachers for their careers have 
been mirrored to me in his energy as a law teaching administrator and in his ovm ideas as a 
legal educator. Inevitably, his ideas and experience, which I garnered through his prior 
articles in jkhe Journal of Legal Education ("Pedagogical. Implications of Inventorying 
Legal Capacities" 3 J. Leg. Ed . 555 (1951); "Further Observations on;Pre-Legal Education," 

7 J. Leg. Ed . 540 (1955) ), his memoranda and correspondence with me, and a^ a member of 
his Clinic Faculty, haVfe influenced my thinking. His promptings have particularly helped in 
the effort to make psychological conception more viable^ in the legal education context. 

I have also* borrowed* from his framework for the functional analysis of legal education in 
this article and elaborated it in terms tjiat , I hope, do not do violence toTiis cohering 
theoi|^etical view. Having offered many^ helpful suggestions. Professor Strong has, in a very 
real sense, written this article with me, though I would not ask him to claim responsibility 
for the form and substance that have emerged. 

2. The author is not a legal educator. His interests in the educational process were 
early stimulated by his graduate training at the New York University 'School of Education, 
where he received his doctoral degree in the field of psychology. His insights and per- 
spectives on legal "education are principally the result of a later experience as a silent 
participant-observer ^t the Yale Law School, where he received his degree in law. The 
author’s focus on the experiential character of law and legal education is nurtured indirectly 
through the clinical practice of psychology And its concern with human transactions and 



Louis M. Brown, Thomas L. Shaffer and Frank R. Strong, and occasional participation in the 
teaching interests of professors Delmar Karlen and Gerhard 0. W. Mueller, have been instru- 
mental in sustaining and developing various interests and ideas relating to the legal, and 
legal teaching process. Gratitude is expressly felt toward these men, ,and herewith 
acknowledged, for sharing their thoughts and interests. Lastly, it may be noted that a 
more explicit rendering of the author’s viewpoint about legal education is provided in a 



A CONCEPTUAL VIEW OF THE LEGAL EDUCATION PROCESS ^ 



n 

Robert S. Redmount 



The insurgency of educational reform in law is no longer the ideological spasm of a 



/ 



spirited liberal or the idiosyncrasy of a few brilliant teachers with mental quirks. The 



by the complicated phenomena and momentous events with which law must deal. Law schools 



meanings and problems in experience. Over 




recent article, "Humanistic Law. Through Legal Education,” 1 Conn. Law Rev . 201 (1968). 
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There is a clash of minds on essentials and priorities’' but throughout there is lacking 
some cohering conceptual framework through which to identify, measure and direct changes 
\n legal education. Legal education is not specifically training ^in rhetoric, logic and 
politics according to a Roman tradition. Neither is it the study and absorption , of 
Justinian or Gratian codes,- or some other.. Nor is it simply syllogistic inquiry applied 
to the cases -of appellate courts. It. is no longer just dialectical skills .applied to a 
body of arcane ^information and knowledge. • 

The **hew” legal education, whatever its denomination and character, may ^encompass 
logic and psychology, empirical inquiry and rationalism, ethics \and social action. It is 
process-oriented in a society that is ever-moving. It is tradition-bound in a society . that 

needs some viable standards and constancies. Our aim is to .draw a conceptual map of or 

/ 

for the legal education process. It may help to' identify and direct the character and 
comi^Mtion of legal education and, in so doing, ^i^ring us closer to Milton's educational 
ideal: ''a complete and generous education [is] that which fits 'a man to perform justly, 

skillfully and magnanimously all the offices both private and public, of peace and war." 

‘ r ^ V . 

Our ‘conceptual model has two levels. , At one level, the legal education process is 

^ ^ * N . 

defined in terms of functibnal utility. At another, it is concerned with operational 
realities. The operational realities may ultimately be comprehended in terms of analytical 
requirements for effective education. 

1. The Functional View of Legal Education 

A. The Teaching-Learning Pro, cess. ' ’ 

' The aim of the teaching-learning process is to cultivate the development of 

professional tools and knowledge within their appropriate context. Mortimer Adler, whose 

views of education follow in the philosophic tradition of - the erstwhile l^w scholar, 

/o'. ’ ■ ■ 

Hutchins, and the great theologian, Newman, captures a good part of the emphasis here' in 

his statement that, "Education is the process by which those powers (abilities, capacities) 

• I 

of men that are susceptible to habituation, are perfected by good habits , through means' 

i ■ 

artistically contrived, and employed by any man to -help another or himself achieve the 
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end in viev/." The aimMs, further, to sustain and encourage in the student continuing 

intellectual curiosity, persena 1 .irivol vement an.d social responsibility. Juxtaposed next 

to Adler's view we may here place the views of the monumental educational and social 
% 

philosopher, John Dewey. ‘At one point, Dev;ey, who is the inheritor of the ’democratic 

edjJcational',, views of philosophers like Rousseau and educa t ional theorists like Froebcl 

and, Pestaloz^z 1 , captures the flavor of energy, concern and participation when he says 

"The social environment consists of all the act I v 1 ties 'of fcJlov; beings that ate bound 
\ * * ; ■* 

up in the carrying on of the activities of any of its members. It Is truly educative in 

(S'. , ' ' , 

its effect in the degree in which an individual shares or participates in some conjoint 
activity. By doing his share in the associated ac:tivity, the individual apprppriates the 
purposes which actuate it, becomes fami 1 iar with its methods and subject-matters, acquires 



needed skill, and is saturated with its emotional spirit. 



.. 4 



The teaching-fearning process is a composition of (1) teaching and learning capacities. 



c? 



i 



(2) compatible and p’urpo^ve relationship between student, and teacher, and (3) the clarifi- 
cation and implementation of educative means and goals. 

1. Student Capacity and Disposition .' 'The law student is not quite the tabula, rasa 
John Locke considers a nepphyte to be. ^ His Intellectual capacities and dispositions 

3. Adler, "In Defense of Phi losophy of Educat ion , "(Jin The Forty-First Yearbook of the 
National Society for the Study of Educat ion , Part-1, Philosophies of Education 238, 

274 (1941). 

4. Dewey, Democracy and Education p. 26 (1916) . 

5'. Locke, at the dawn of a'newer psychology, of man approximately in the eighteenth century, 
sought to refute-the not ion that man vjas a collectivity of inherited facultjes^and disposi- 
tions who could learn (be taught) very little.. Ins.tead, he posited the idea that- man's 
mind, as a child, was in the nature of a ^ tabula' rasa on which ’could be cumulatively etched 
different kinds of learning. -See Locke, An Essay Concerning Human Understanding , Book 1 
(Dover edition, 1959, pp. 37-:11.8). Our knowledge of psychology, and especially the 
psychology of unconscious processes, in this'century advises us that acquired if not 
inherited d ispos i^tions • inf 1 uence and may. even direct what and how we learp. 
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arc to sori'o cxicnf ■shaped anfi exercised. Intelligence verier, i r. degree and aUo In 
quality. ^ The ,l)r I g;fitei* pc. •con needs more varied riontal activi.ty and challcng;: else he 

becomes bored and restless. The person whose capability is less may struggle more n ely 



to grasp and master what o timers define a, 
styles in thinking vary and serve different purposes 



his learning goals and requ rrcinents. 

7 



Character 1 Stic 



Some i rid i vidua 1 s are quick. to note 



6. intelligence is a wellVstudied psychological phenomenon. Its existence or operation 
in substantial measure is 1 argely assumed at the Idvel of professional learning. Individual 
- variations In iriteHigence make for differences in learn ing capnei ty ’and dispositions.. Some 
students may show an intelligence that is more quick and intuitive; others appear to be ^ 
more methodical and perhaps plodding in the way they arc able o.^* disposed to .use their 
intelligence. Their grasp may be slower, and i t may be surer. The Intelligence of some 
may be more creative and innovative; others may tend to learn more conventionally and 
implement effectively.. /-The 1 ntell i gence of most law students' is likhly to reflect itself 
niore in "verbal" reasoning and expression in language and less in "luinior i cal" or. mathematical 
reasoning and facility in scientific symbols. The most sophisticated conception of jntelli- 
' gence is that of the distinguished psychologist, Piaget. See Piaget, The P syc hology, of 

I n tel I iq .ence (Piercy and Berlyne trans. 1950). ' ^ 

/ 7. Thinking processes presen'f another area of concentrated inquiry'' in psychology. 'Thinking,, 
In elemental logical terms, concerns itself with such processes as th'e use of inference, 
association and dissociation, classification', denotation and the like. At a higher level ol 
abstraction, thinking in law may be said to be concerned with concept de ve iffpment , and 
problem-solving. Bruner, Goodnow and Austin, in their A' Study o f Thirik ing (195^), have* 
idcfitificd different strategies in the development of concepts. They note, for example, th'al 
some con cep t-fo/mers use ohe typical or repeated reference element or group of reference 
e 1 enifents and .assoc la te other elements to this. This Is much in the manner of cons-t,ruing sub- 
^ sequefit cases' in the light of existing doctrine - a principal mv.diuin for 1 aw.AleaTn ing. Others 
may scan matter and seek logical connectives or con^stencies that afford ah' independont basis 
for concept formation. This more creative process may be renewed with each new, large infusic 
of matter. Logical or others means a.re utilized to combine diECfCte concepts, inste.'.'d of 
referring new matter and conception to some prior, basic conceptiial criterion and reference, 
point. This kind of conception is more •'akin to the inductive thinking processes that 
ciiaractcr i ze experimental science. ' • 

Bruner, Gpodnov; and Austin also differentiate kinds^of cpncT^pts. Some, denominated 
con i unct i ve , require that all fundamental attributes of the concept must always be present 
if the concept is to hold, form. The d i s junct 1 ve type of concept, on the oCTI^r liandj'^may 
permit of some variation in' the degree to which all fundamental attributes ^re represented 
v;Ithout doing violence to the integrity and meaning of the concept. Some conccpL<s of criminal 
law, for example, appear to be conjunct ive* but many concepts .in law are d i sjunci-/ vc . 

Problem-solving, in the view of e.xperimen ta 1 psychologists, tends to recluM I tse I f to two 
lines of theory. Some, notably behavi ori stical 1 y-or.iented psychologists, tend to view problem- 
solving as a matter of acquiring 6‘ertain habits l^-f thought by means of discrete, saquentiil 
operations. See, for example, Berlyne, Structure and Direction in Thinkin g (19^5^ vsnd 
i-ialtzman, "Thinking From a Be!iavIori st i c Point of View," 1 2 Psyc ii-a I . Re v ., 275 ( 195b} . ?rob lem* 
.solving through-case analysis reflects this mode and r^rese.nts the pr 1 nc I pal means hy which 
probleif-sol ving is taught and may he experienced in lav-/. Other psychologists, who are more 
"gestalt-oriented," tend to see probl cm-solv; iig as a matter of nroblem stfuctimo co.ntribt.'ting 
to an all-at-once organization of ideas that ultimately forms irioight. ' The tendency to think 
I In terms of "gestalten," or in combinative forrr/s that n'..ey not follcv; simple logical sequsr.ee, 

than a liaif centurs 
mus ' c, ' i s 



iias been a thrust 
The classical examp 1 



one fcgmeivl; of learning theory in 
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disparities, ambiguities ortd uncertainties. Tlmii* tliinking style may con tern;-) 1 ate chnllencjo 

* 8 • • ' 
and new pof> 5 ibility as a means of fulfillment, Otliers ar'e mom inclined to adhere to a 

Q ♦ ■ ' 

ixed thinking pattern or conceptual design.^ They find more security In'ljcnding disparate 

fact and experience, wherever possible, to a notion or a feeling of preexisting harmony. 

' • ' • 10 
There are also individual differences in problem solving styles. Some ,f i qd more mean ing 

•and satisfaction ^exploring broader issues and dealing with mote general^ concepts . Others 

t 

find more simplicity and their purpose is served in neat and cqnclse definition and in the . 
careful development of detail. The analyt 1 cal’ dl sposi tion responds best to analytical 



"spontaneous I'y" 
■part i cu 1 arly ,. 



the grasp of "solution" of a melody. Musical ndtes, in themselves discrete, 

■ combine t 6 form a melody-a whole that is more ^an the sum of its parts.. ’See 
/V/ertheimer, i^roductive ’Thinking (Enlarged edi/ion, 1958). Wertheimer offers many demonstra- 
tions of "gestalt" problem-solving. .One of, trie se i.s an effort Lo trace the creative thinking 
processes of EinS'tein in developing his theeVry of relativity. Sec also Katona, Organ ? x. i ng 
and Memorising ( 1 9^0) . 

. 8 .. In comparatively recent yfears, the concept of "cognitive d'issonance" in thinking-- 
‘experience has achjeved prominence. Here it is noted that when attitudes, and facts and 
’I cleas a re not harmonious - v;here incompatibilities and uheef t'ainties, exist and arc noted - 
a pcv;erful. impetus is set upito produce reevaluation and change. Mat ters’ under focus can 
become suddenly stressful or complex and generate needs for reforrnulat ion and a more cen- 
'incing -and comfortable, way of dealing with issues. See, par’ticular 1 y , F^stinger, A theory 
of Cognitive Dissonance ( 1957). The law teacher ..may identify h’ere a technique employing 
the "cogp i tlve d i ssonance" principle that dates back to Socrates. He disconcerts the student 
apd jar's his u^sua 1 mode of thinking, thus encouraging new thinking pathways. But see note 
39 , i n f r.a V 5 . ' . - • ' 



9 . Au-subei, In summarizing cognitive structure in the individual, notes that the positive' 
working elements are concepts, principles, transactional terms ancl "aval lable functions." The 
negative elements are the preservation of inapplicable habitual sets ( e i,nste I 1 unge n) and 
"functional fixedness" or the pre-emptive influence' of more established or conventional use. 
See Ausubel, Educational. Psychology: A Cognitive View , pp. 538-39 (1968), For thinkiiig to 
be instrumental and effective in problem solution, -and for it to be creative. It is important 
that thinking pat’ferns not be overly rigid or obsessive. This us a phenomenon associated 
. wi til ce r ta In persona) i t i es who deal with feelings. and problem.'', by i nte 1 loctua 1 iz ing too muciu 
and. who ’may be ob^sslve in character. ^ ’ , 

^ important to observe that thinking an.d, generally, processes of cognition 'are not 

strictly logical. They ’include both intellectual ancl emotional elcrifents. Frenkel-Brunswick 
some years ago introduced* the concept of " i ntolerance^of ambiguity," inferring that some 
, persons in their thinking are much incli'he.d to take a "black ancl v4iite" attitude^on issues.*^ 
They, cannot tolerate the uncertainty or ambiguity in experience and classify too quickly or 
peremptorily. See Frenkel-Brunswick', "Intolerance of Ambiguity as an Emotional and Perceptual 
Personality Varieible," I 8 J. of Pe rsona l i ty 103 (13^9). ' \. 






( 



10. £f. reference to problem-solving in note 7: above. 
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, training a'lid may be nioi'o logical in the. apprpaich to lile problcmb. The more intuitive 

II ' . ' ’ r , ' 

disposition may strive for more relevante and safi sf ad ion even at the experffi'e of. such. 

Indiscipline. ^ ,y \ \ ! . " ' .1 

• ‘’12 . ' 

~Emo.tional capacities and di spos i t i.ons similarly ik:veal i r,ci ! vldual . d i fferen ccs*. 

< " \v * * ' • f * 

Differing patterns of emotional behavior reflect the ihdi^dual's chairacteri^tic ways of y 
ccpjng and defending in relating- to life. Emotions ma^j/e suggestad or revealed, in tiic 



11. Intuitive thinking appears to be a discrete phenomenon and may not adlicrc to the cliaracter 
of thjinking asjt is kno'^in in more analytical terms. One may say that intuitive thinking. Is a.t 
present In the natu re of a 'construct . , Scient i f lever 1 f ication relating tc^hciw it operates, 

and thev,t'erms' and conditions under which.it operates, are diff icult to ^hieve. Yet, common 
■ sense o^'se rvation certifies as to its existence and value. Bruner , ^Ffroponeht of the. 

*i ntui tiVe^, mode of thought as an alternative in learning operat IonX^Iscusses\ the-di stinct ion 
betwfcc^i intuitive and analytical thinking*' in Bruner, The ProcQ^rS o f- Ed u cation j pp. 55-63 
(i 960 ). He notes that, "Usually intuitive tlilnking restd;.ofr f ami I iar i t'/ withlthe domain of 
knowledge Involved and with its structure, which makes-^'it possible for the thinker, to leap, 
about, skipping steps and employing short cuts i^a^anner that requires a later recheckIng 
of conclusions by nVore analytical means." P. 58. 



Another student of the phenomenonf^Wdstcot t , has sought to p\l 1 together theoretical 



f , 



and empiri cal inqu'frry into the character and process of intuitior/. 
summary of knowledge and approach, and appears to be. a springboa|-d 



intuition as a cognitive process. 
I ntu i tion (1968), 



See Westcott, Toward A Conte nu orary- Psyc hol o'^y of 



Hi s book is |a cone i se 
for further ihqui ry int.o_ 



12. Theories of emotion“tend to postulate some conception of drive or Impetus tjpat derives* 

Tronri biological and/or social experience and energizes behavior. 1 Th6 dr 1 ve- may jpxp/r^;s5 itse1,f 
as art emoti onal . dl sposl tlori that is given expression in different patterns of bchay'i-er..,^ A . . 

series of developmental .experiences havi ng pri nc i pal ly emotional 'impact may tend to^form a^d • ' 

shape the characte r I stIc d 1 spos I t ions and behaviors of an individual that tend to form-hls 
personality. This view of emotion as. the fundament of differential behavior and personal I ^ * 
is widely held, among theorists of personality and individual behavior. The _FreudJ an '’conception 
is the most notable a^ it^ most essential features are presented for lawyers by the psychja- 
trist and legal educator’ Watson . See Watson, Psychiatry for •Lawy e rs (1968), An encyclopedic* , 
presentation of the subject of emotion from the perspecti ve of academic psycliology Is presenteo 
by .Young, M otivation and Emot i on ° (1 96 1 K ^ * ' ' 4 , . 



. 13 . Coping and defending . ref 1 ect ,. i n a sense, conscious and pnconscidus stral^gi es, wh id| a 
person uses in. dealing witli his "reality." The readef v/1 1 1 recognize sucfwiiig.chah i sms as 
rationalization, substitution, projection, denial and the like. Bruner presents a neat 
analysis and dxample of 'the d istinct ion between coping and defending. In essence:, one T 
strategy concerns i tse 1 f wi th "defens i-ve'! or security dperations in the i^nfd Wj^idUa 1 and 
other concerns itself with "offensivd" or mSnag i ng ope rat Ions . i n lealit^^ Bruner, 

A Theory of Ins truction , pp. 129-^8 (I 966 ),. In largest measure. , concept i’on of coping/ and 
psychological defense is an outgrov/th of . tIi.eoret i pal deve loprnen ts in Freudian psych.ology. 
The classic refeTence ort’ the char&cte r , arid operation ., of ego defenses- in personal ity "and bel 
■■ that .of, A.niia Freud, daughier’^-of Sigmund Freud aiid a *d i.st ingu Lsiied psy.cjioanal y *■ ' ■ 
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To’wa rd 
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right., See Afr^d, The Ego and the Meeh a n i s nts- of Defense (193.6; rOv i sed. ed i t ion , 



in lier 

1566). 
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attitudes and toleranc.is o!' llic student .‘iiid In’ his perceptible drives and not i vet ions . 

V • .a 

These may be ■ i nf 1 uenced by further Icaraing but, likc.ly as- not, they may effectively direct 
( individual learning and do in rmi Hearts uses and benefits. Involvement . and concern arc genera- 
tive influences that charac Lc r ize t!ic emotions and behavior of some students. Their attach- 

• ' : . - 

o' ' , 

ment to ■ some issues or prol;lems prcjvides a motivating force that focuses the ends and 
sometimes the means in learning. They may be aggressive, affiliative or , inqu i s i t i vc in 
their expression of concern and they may be intolerant of that v-.iiich is merely academic or 

pedantic. Self-seeking, such as for security or superiority, is an emotional disposition 

0 1 ■ ■ ‘ ^ 

that generates the will and the need to learn' in many stujients. An achievement motive . 
nurtures the learning experience and the desire for survival and success spur inquiry and 
competitiveness.^^ Theremay be intolerance for that which is merely abstract and not of 
recognizable use. Some students may show more involvement, de lermi nat jon and direction. 

They tend to structure their own learning needs and’ tolerances. Others may shovj more detach-. 

14. Motivation, especially as it relates' to learning, has been a wel 1 -researched phenomenon. 
Opinions vary as to the importance of motivation to the learning process but the larger view, 
shared by this v/rlter,.i.s that motivation is critical. A useful differentiation exists 
' oetween extrinsic motivation, induced by such as grades and-similar rewards -^punishments to 
influence learning, and i n t r i I'l s I c rnot i vat ion , which may derive from curiosity,' the need to 
feel mastery or competence and the like.. Much earlier systematic inquiry into learning 
concerned Jtsclf with the effects of extrinsic motivation. Cf. reference to learning theory 
and inquiry, note 16, infra . F6r inquiry into intrinsic motivation see , . par’t i cular 1 y , 

Berlyne, Conflict, Arousal ^nd Curiosity (19^0) and the review of some research by White, 
"Motivation Reconsidered: %fie Concept of Competence," 66 Psychol. ReV. 297 vl959). 

• ■ . . ' ^ ) ' ■ 

Motivation affects the degree and kind of memory occurring from learning, as Bartlett 

observed a generation ago. In general, more personally meaningful and vivid learning is 
retained obest . See Bartlett, Remembering (1932) . _^f. Ausubel^ on. cit. supra , note 9 at 

pp. 389"93 for a discussion of the effect of attitudes on meahingful learning and' retention. 

See also' the concentrated psychological and educational inquiry on the' "acli ievement mot i ve 
note 15j below. ' 

\ ■ 15. The "achievement motive" has been a special conceptual focus for a group of "personal i'ty- 

, oriented" psychologists. See particularly McClelland, Atkinson, Clark and Lowell, T he 
, Ac hievement Motive (1953). Tlie "achievement motive" affects involvement, persistence and 
Success in learning. It is a blend of "cognitive drives" or the need to knov^, status concerns” 
or the need for recognition and esteem, and cultural pressure.s or the expectation c>f accom- 
plishment and success. _Cf_. note 37, infra . ‘ . - 
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rncint , ■ rccept I vi ty "or uncertainty. They may be more amenatrle as to both the mean'-, and 
yoals i-n Icarnincj. 

The teaciii li^- learn i ng princess ' beg i ns not v/ith the subject natter but'v;ith the student. 

If learning is to b,e relevant and effective it must be formed around tlie diseVete capacities 

and dispositions of the learner. This means that formal cl ass room. t(;ach i ng methods v/i I 1 be ' 

of more value <.to some students than others. =Some may thrive on the Socratic method but 

others may learn in a more intuitive or self-determining manner. Some may find meaning and 

challenge in the policies and concepts of tort or constitutional law. This becomes a 

stimulus around which their best 1 ea r.n i n.g ' may occur. Others may seek to learn -mostly in 

order to do. Tliey may respond best to a teaclii ng- learn ing process that is bound to 

empirical inquiry or clinical experience. The point, in its neg?.tive cast, is that ^there 

is a genuine loss in learning interest and response v;hen teaching preference or economy 
\ 

focuses only on delivery and is principally concerned v/ith narrowly fixed subject matter 

' I ‘ ' W 

an,d mass instruction. 

• V 

\ . ■ 

2. The Experience of Learning . Learning is a process of stimulation, emphasis or 
. -i 1 6 . 

( lonnection, and response. The "stimulus" to learning may lie within the individual and 
be defined by his concerns', interests and objectives. He may v/is'i to help the poor, learn 



hov/ to conduct litigation or absorb any kind of p rescr i bed, 1 aw learning that leads to high 



personal' income. The stimulus may also be determined and generated by t;he character of 
. * * 1 ’ * 

\ 

the teacher-student interaction. A stimulating instructor, an interesting and challenging 
presentation of subject, a cooperative work approach and feelings of personal identification 



lb. Learning theory affords a major concentration of . exper imcntcl inquiry in psychology. 
Learning theorists for more than e generation have, been concerned with such problems as. the 
explication of stimulus-response re1ati6n.ships, the qualities of reinforcement that make 
for^ learning, the pe rs i stence and mod i f i cat ion. of learning, the transferrab i'l i ty of learning, 
and 'the like. For a readable account of different theories of learning geared^to the compre- 
hension of the non-expe'rt, see Bugelski, The Psychology of Learn it. q Applied to Teaching (196h^ 
The widely noted Pavloviari principles of cond i t ionn ing are induced as one major formulation 
in this account of basic tlieories. Psyr.riolog i ca 1 tlieories of lesrning appear to be too 
arcane, too narrov/ i n . concept i on and deal with elerrientary characteristics of the. learn i ng 
•process to be of much use in the conception of lav-/ learning or other advanced learning,. Sopie 
concepts, such as the principle of contiguity in learning expcrie-ce afnd the prj/(iclp-lc of 

not appear to- afford a base for understanding 



reinforcenrient, are useful ,gi^i depos-ts but they 
-and directing the legal education experience. 



er|c- 
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v/lth the tedchcr or the subject all hove iniportent stimulus value in the learning experience. 
There is also t.he popular, but -less perceptive view thft holds tlic stimulus to learning lies 
.Mostly or entirely in the subject matter. It is the problems of law rathef -than the > ans 
of te.nching and the experience of learning that arc thouglit' to form student interest and 
app 1 i cat ion . 

The stimul'us to learning may be positive or negative in character. Student anxiety, 
if it is severe, and indifference or revulsion to a teacher, the teaching means or the 
subject, become the basis for "turning off" from particular learning or learning in general. 

The negative stimulus may discourage or destroy incentive and motivation that is so important 
to learning. At times, positive and negative stimuli may compete with one anotlier for the 
learning attentions of the student. The • s tudent ' s interest in problems of criminal law may ' ' 
sustain his learning effort notwi thstanding that he,, has a noxious instructor and must deal 

* . • r 

with a dull or repetitive teaching approach. . 

The "emphasis or connection" in -learning is the' emot iona 1 and intellectual experience 

^ ‘ “ . \ 

of tlie learner in the teach i ng- learn i ng process. Emotional -.arousal , or the lack of 

emotional arousal, i-s a determinative influence in. further learning'.^ Learning involvement ■ 



may 



be intensified if lav; regarding commercial transactions is put in the contco<t of immedi- 



ate issues involving real people. The learner 'mayexper iencesoiic greater empathy and 



17. Student anxiety has long been recognized as an important element in tliestudent capacity 
and disposition to learn. A modicum of anxiety general ly acts as an incentive but intense 
anxiety and inordinate fear of failure have d i s in tegrat i ve effects on learning disposition ' 
and performance. See, generally, Sarason et . al 7 , Anxiety In Ejementary School Children: 

A Report of Research (I960):. See also Van Buskirk, "Performance On Complex Reason ipg. Tasks 
As a Function of Anxiety," 62 J. Abnofm . & Soc. Psychol . 200 (1961). Van' Buskirk observes 
that anxiety is an interference in performance where, reasoning processes and complex tasks 
'are involved. C£. Rokeach, The Open and Clo s ed Mind , pp. 391-^10 (I 96 O). _ ■. 

Watson discusses the matter of creating -anxiety in the law school classroom and he 
also elaborates on the effective use of anxiety in teaching- learning. Se,e V/atson, "Some 
Psychological Aspects of Teaching Professional Responsibility," I 6 J. Leg. E d.l, 13, 18-20 
(1983). Silver has studied empirically the operation and effects' of anxiety in law -students, 

■ more from the point of view of i ts operat ion in learning th.an.its effect upon personality. 

See Silv'er, "Anxfety and--the first Semester of Law School," 1 968 ' V/i scons i n L. Rev .- 11*52 



(1968). 
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emot i oTia’.l~^OrTcern . On the other hand, a I'ather pedantic teacher. v/ho confines himself to 

] 

doctrinal anal /sis may create emotional indifference in the learner that may be stronger than 
his motivation to learn. Or, the teachorlmay employ sarcasm and humiliation as ins instruc- 
tional approach and this may result in stOdent antagonism and the rejection of learnii.g. / 

A fecund intellectual experience encouroges learning and a good .learning attitude where-' 
as an arid exper ience does the opposite. ^ student may feel a lack of sufficient challenge 
, to thought in family law and the seeming lack of. substance may discourage his further learning 

interest here. A seminal teacher v-'/ho sees interesting problems and provocative possibilities 

• ' ■ ■’ \ ■ ' ■ ' ■ ' ' 

in a law subject that is otherwise unarresting,- stimulates learning challenge and intellectual 

activity.. A problem orientation and one that, produces a confljct of ideas is a greater 
intellectual incitement to learning than a s i tuat ion. that requires principally recitation 
' and recall from c student. 

The student learning "response" is essentially evidence of a reinforcement or discourage 

ment of his interest and learning involvement. If his learning interest and involvement are 

• ( 

, ■ ■ ■ ■ / 

supported by what he is taught and the way he is taught', he may show increased initiative 

/ and curiosity. His disposition to learn may be exercised by delving into new learning 

matters, probing further into those that are al ready/ fami 1 i ar to him or, proposing experimental 

methods that offer some different 'learnj,ng possibility. The quality of learning, v/here 

/ ■ , - ’ 

learning interest Is reinforced, is^nkely to be"characteV i zed by good absorption of learning 

/ ■ . . . ' ■ ' • 
materials and by, sound and imaginative application of vjhat has been learned. 

A discouraged respons^/in student learning is evidence of a change In the Student, 

perhaps occasioned by a teaching approach that lacks the value of stimulation or by learning 

' ' r y'^ 

material's whose form or V/Substance lack suff-Icient relevance for the student. The "^study of / 

lav; may be, in part, a di s i,l 1 us iou i ng emot Iona 1 exper ience, notably in the highly conceptual- 

^ ■ 18 ' 

i'stic way in v/jrich it treats personal and social , experience . A teaching approach may be 

18. The emotional and consequent learning impact of the .teacher and his teaching method in 
legal education has come .under oioser scrutiny in recent- yea rs . V.'atson's observations, are 
' oarticularly acute. See V/atson, "The Quest For Professional 'Co.'iip. tcnce: Psychological Aspects 
of. Legal LducatJoh," V/'U. Ci n.'l . Rev. 93, 109-37 •( 19S8) ; V/atson, "Some Psychological Aspects 
^ of Toachi'ig ft-o.r»o.ssiona1 Responrribil fty," 16 J. Leg . Ed.,'l (I9h3), and V/atson, "Ref 1 ect/i ons on 
^ .1)0 Tctiching cf Ci'iiiilnc;! l.c.;," 3? U . ''Dot . L . J . 701 J'lS^O). Soe’el.'-o Savoy, '.'ToWai'd A Mo.r 

'Pol 



cone 

?.0'3 

.9 



)1 1 tics of Legal Education," 79 ^.Vt,l|8&-u3(]9iO).Th3 persvnal and Icarnirtg impact of 

nccpiual emphc'ics in law to.achin^ I «vd ! scussed- by Redmount, op_ • c- 1 1 ^ uj) r a , • n o t f ■ 2/ p_p. ■ 

,ynf, .-md s«. .)«, trm ...nd Redmount', "The EffocU of L-gol EdeceV .c,e On .At I . tucls. 

J. Lo'*!. rd. ^I'jl (1597). . ■ • • 
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fnoVo concerned with the Output of niutcriel than \/i th the porsor.t.l learning c.xpcrienro of the 
student, and the student may’ become al ic.nated or indifferent, fxccssive d i f f i m 1 Ly,, or lack 
of difficulty, in learning mayalso lead to learning di sco.uracicrnent . This may reflect sonie - 
lack or faijure in teacher involvement and teaching methodology or in the foin and organi/'a- 
tion of subject matter.' A student v/ho is discouraged in his kerning may reflect a lack of 
retention in what he learns. His pe-'f o I'mance may be shoddy and he is more likely to .siiov/ 

pooKskill application, . ‘ ' 

\ ■ 19 • 

3i. Teaching Skills, Methods and Goals . •Teaching is a complex of skills'th-at include 

intellectual planning taken in relation to a defined end, interpersonal relation' that is at 

least partly calculated to influence and logical analysis that is concerned with .the sequence, 



.organization and relevance of materials. 1 1 i s these skills acting upon one another that 



move the teaching-learning process . 



Intellectual planning contemplates goals in learning; the absorption of I'.nowledgc, the 
cu 1 1 i vat Tormok-a 1 1 i tudes^ and the- deve'lopment~of~slcrHsT' ’’ Go'od planning also contemplates the 
character of learning experience in the achievement of these goals. -It* seeks to de.vc 



op the 



itti tudes. and the skills of inquiry. It encourages a need and disposition to penetrate. It 



requires and rewards assimilation. The adequacy of inquiring, pe.nctrating and assimilating 
behavior depends on the effective utilization of the teacher-student relation and tlie idep loy- 

I 

I 

nient of logical and communications skills. ' ■ . ^ 

The teacher, as we have noted, seeks to engage' thC’ student in terms of botli his intellec- 
tual and emotional capacities. The tv/o may reinforce and direct 'one another. It is the aim 

of the teacher to cultivate challenge He may do so by using his relationship with the- 

I 

student to stimulate the latter. He may drav/ on a common bond of interest in inte 1 lectua 1 



19 . The evaluation and cultival:ion of teaching is an important aspect of the tetch i ng- 1 earn ing 
process, Rescar'ch in teaching is an integral part of inquiry in educat i otia.1 psychology. .See, 
particularly^ Handbook of R es earch on Teachin g, N. L. Gage, editor (I 963 ),. a project of the 
Ame'rican Educatior^ Research Association. Part II, pp. l42-h47, concern^' itself vki th the 
•measurement of teaching skills and success. Part III, pp. 448-&13, focusds on such variables 
jas the analysis and investigation of ' teacfi i ng me thods , teacher pcrsona1it.y factors, classroom 
I Interaction, ■ instruments and nredia of instruction, and so forth; Though the bulk of inquiry. • 

- and v;rltin.g concerns itself wi th 'educat ion from the pre-school and elementary through the under . 
• ’qracluate. years, the available materials are. suggesiive anci offer helpful guidelines generaVly. 
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penetration and acuity to push back the boundaries of knov/lo"dge in given mo tor i a 1.' He may 

draw on a common feeling of an issue of value to seek ways of advancing some important 

inte»*cst or purpose. He may project, emphases Ihat'.highl ight and underline tlie keys to 

20 

earning. In v;drking on the emotional dimensions of relationship to foster learning, the 
teacher can seek to develop approval, threat and demand as motivational influences. He may 
encourage and reward increments in learning through his measured approval or disapproval of 

' . ' I 

student performance. He may dramatize events and experience in order to reinforce lea-rning 
penetration. He may purposefully or inadvertently offer himself as model for both the 
character and quality of learning interest and the method of inquiry. The intellectual 
dimensions of learning can be developed and cultivated through the astute interpositioning 

A 

of rhetorical and communication forms, s t ra teg i ca 1 1 y located next to the. s tuden t ' s motivation 
and understanding and the kind of material he must learn. At critical moments in the learning 
situation the teacher may choose between giving information, offering clarification, asking 
questions, demanding clarification, suggesting or inqu) ring about alternatives, developing 



I • . . w, 

closure and integration, reflecting on imp 1 i ca t ions , and other similar rhetorical devices. 



21 



With the strategic use and placement of theSe devices, he stimulates emotional .and intellectual 
responses that foster learning. Clumsy or insensitive usage of rhetorical devices, on the 
other hand, can fai 1 • to 'Induce learning or may even Inhibit the learning process. 

Substantive mateVials are to learning as ingredients and supplies arc to cooking. We 

t 

have so far been discoursing on how to cook. We have said something about the gustatory 
result? we seek but little about the food to be digested. Law, as subject matter. Is ’theory 



20, note 18, above. . 

21, The refined analysis of classroom communication processes'bctv/Qen teacher and student 
affords an Interesting possibility for studying attitude development and learning processes. 

By focusing on ‘lingual and other patterns of expressive behavior In both teacher and student(s) 
one can observe the processes of change^ Insight, blocking or resistance, and other relevant 
• phenomena occurring. This is analogous to the kind of inquiry into some psychotherapeutic 
processes pioneered by the Rogerian or I ien t-cen te red.'* school of counseling and psychotherapy 
Their objective was to determine the effect i vene.ss^ of their counseling work. See, for example, 
Porter, An Introduction To Therapeutic Counseling I 8 O- 8 I (1950), Rogers and Dymond, Psycho-^ 
Ab_^_fQpy ^nd Personality Change; Coordinated Research Studies in the Client-Centered- Approach . 
( 195 ^) , and see Snyder,* Group Report of a Program of Research in Psychotherapy (1953). Snyder, 
fn analyzing counselor behavior, uses such analytical categories as : resta'tement of content, 

( iving Information, clarification of feeling, reassurance, interpretation, disapproval and 
criticism, and so forth. - ' ^ 



/ 



cincl i ri f o rmo t i on obout nicin/ things". It hos -"S Li'ucLiiisl and luiiclional coii'pon’jiiis liiat n'jcd 
to be identified and assimilated within a framework of fornuil Inv.iW ledge and practical 
utility. This means distributing substantive materials in' terms of a cohering framework. 
Excessive chaos is avoided if subject matter in law Is oi'dered in terms that-aflord dis- 
criminative identification, possess syntactical relation and show logical progression. 



Materials need to be organised in terms of. units of Instruction whose s'ize and relation 

facilitate learning and comprehension. There arc also modes of representation and 

20 

Instructional economies that facilitate assimilation and skill do vo 1 opine nt. " Subject - 

matter materials clearly have to be defined, sequenced, organized, related and ultimately 

, 1 -• 23 ■ • 

learned in some manner. 

C-'’ * o, * ■ 

There are also important psychological conditions attending substantive materials that 
affect the .character of learning and the learning experience. They should strongly influence 
the arrangement of substarltive teaching materials. Substantive t.'..nerials offcf greater learn- 
i^rrg possibility if somehovj they can be converted or transposed so as to offer some persona! 
meaning for the student. The need reflects the student's disposition to, experience, and 

4 

meaningful abstraction is best of all a result from experience. An approximation of personal 
meaning is achieved- if the student can relate a social result or consequence to his learning,- 
If not a personal consequence. In effect, the need Is to select- aYid arrange subject ii.atter 
materials for their relevance -to the student as v/ell as for their relevance to sonic ihtollcc- 

■ ■ ' . ■ ' . fT' ■ ■ ■ ■ 

2 . 2 . Bruner, one of our foremost educational theorists, observes that "a theory of instruction ‘ 
must specify the wdys in which^a body of knowledge should be structured so that it can be most 
readily grasped by the learner ... the merit of a structure depends upon Its pov/er for s imp 1 ! f y- 
* i nq^ I nf orniat i on , for- qenerat inq 'new propositions , a n d '^f o r incrcas in q the man ipulcbl 1 i tyof a 
body of knowledge.". See Bruner, zjp. cit, supra note 13 at p. 41. Bruner also refcis to the • 
structure and form. of knov/ledge- in terms of Tnodes of repre’sentati on (action^, conceptual 
images and sets of symbolic or logical goveiTi'fng propositions), eco nomy (the qmount of fnforma- 
tiqn to be absorbed and processed in order to achieve comprehension), and power (the generative 
effects of learning). J_d. at pp. 44-48. \ 

23. Bruner notes the importanc^of sequentially organizing learning materials and determining 
reinforcement needs. See -Br-up^, op . cit. supra note. 13, pp. 49-53- Learning is more effec- 
tive --tf tiie el foment s pf cohip-fonce, continuity and progression ere carefully inntr icu 1 a led into 
the substantive and procedural .aspects of the learn ing j^rogr am. The form, -pacing end degree 
of reinforcement need tcx be carefully evaluated so that inadequalv IcarnTng or excessive 
lc*arning (learning was^e) do not occi'ir, .The organ izat ion instructidn is a matter of 

style as well as substance. The choice and use of .1 anguage',\ of perceptual Omphascs iniorinl- 
'ing,and other pres^tat ion^ .of dramatic mc.sins and of various '^t^eaching aids arc relevant ' 
variables . - / -> ' ' - . • i 
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tu<il or insli tuLional design. ^ 

■V 

"Learn'eibi 1 1 ty" requires that. subject matter incilcriel conrorn to propei- 1 i cs of logic 
jnd intellect. This means that form, sequence and orgapi /at ion arc. _iniporteni, in eocli of 

the complexes of. material to be .observed. Subject inatter material also noect. to serve 

V ■ 

motivational or directional experience. This emphasizes the importance of relevance and 

\ 

4 

*4 

consequence. There are the dimensions and the devices by wiiicli the student can identify 
and understand, what is to be learned. He needs "learning handles" to aid him in the 

exercise^'of his motivational d i spos i,t ions- and logical capacities, and thereby .produce a., 

meaningful and ef feet ive ■ learn i ng result. He mor»e readily and skillfully perceives , 
relationships, analyzes cQnnections, orders results and transfers elements of learning, if 
he can see or already appreciates substance and importance in the materials lie. is dealing 
with. Without these 'cond i t ions and this experience- learning may not take place or it may 
prove to be short-lived or decorative. There may be little continuity or lasting incentive 

to the -ind ividual to continue the learning process in life. 

. . ■ 24 

B. The Educative Elements. 



\. 

\ 



A 



\ 



The dimensions and characteristics of the teaching and' learning process arc one . 
matter. , The substantive empliases in legal education are another. The essentials of a 
thorough, legal education encompass several reasonably discrete cleiiients. 

1. I nformat i ona 1 . Practitioners' law ... Is a pragmatic enterprise. It is concerned 
with prolilem definition and .solution. ,lt implements various means of fact-finding. The 
educattve element here concerns itself wi th. the adequacy of problc-.m def i n i tiori, the 

• • ^ r 

effectiveness of fact finding and the re liab i 1 i ty of Tacts , and the relevance of probleni- 



24. The formulation and Categorization of the functional view' is essentially that of’ 
Professor Strong. See.ndte 1, aJupve. . 



» 
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solution. It operates in overlapping socir.l, logo] and personal universes so that . 

• choice of means and solution' care no't always clear or acceptable. Completeness and viability 

arc important information characteristics, ’’roblcm relevance anJ fact validity are- other. 

. ■ . • , ■ 
desiderata . ' . • . ■ 

A problem of business organization may have ils locus in tlie intent and personal needs 

of. the organizers and owners, in the ordinances and practices that govern operation and in 

*■ ' * . ' 

the laws and procedures that relate to financing. The problem entertai ns many levels of 
definition. The facts are psychological, economic and legal, and may require different 
researching (fact-finding) approaches. The problem solution needs to "fit" a personal, 
economic and legal universe. This is the informational theatre in which teacher and student 
Interact within the law school universe. 



2. Theoretica'l and Doctrinal . Traditional law and legal education are doctrinal. 

That is, they are concerned with the expatiation of legal theory and doctrine. The 

0 , ^ ^ 



?,5.- Cavei’s has sought to identify the problem-oriented approach in legal matters and to 
develop problem-oriented instruction 'in legal education. See Cavers, " I n- Advocacy of the 
Problem Method, " A3 Col . L, Rev . kkS (19^3). Note, however, that the case method is, 
operationally, problem-oriented.' It is an "empirical method of studying and teaching 
practice law." See Professor Redlich, quoted in Conant, Two Modes of Thought , p. 53 (1964). 
The problem approach is advocated by Friedman and Macauley in dealing with matters of 
contract. They seek t) orient substantive contract law and contract teaching aviay from 
ytradi tlorial contracts" to "press ing problems., of business law and behavior." See Friedman 
and Macauley, "Contract Law and Confra'ct Teaching; Past, Present and Future," 196? Wi scons i n 
L. Rev . 805 ( 1967 ).' See. also Spei.del, "Some Reflections Upon Commercial Cpntext and the 
Judicial Process." _1^. at p. 822. ' , ' . ■ . . 



Fact development does not appear to be a v;el f-conceptual iz.cd and highly developed 
operation in legal education. There is a. need to d i f f e rent i ate qua 1 i t ies of. facts. For 
example, some may be discrete and others may be conditional. Sore may be simple and one- 
di.'oensional in their character and' references; others may be complex and mu 1 1 i -d imens iona 1 . 
Facts may have different qualities of observability and verifiability. They may be, used fn 
different v/ays in dtffereht universes. Some, some or all of the time, are indicative; 
others, some- or all of the time, are discrete. There is some smattering of fact interpreta- 
tion but no attempt tocxlevelop a systematic framework of f aj;t-f i ndi ng . See Frank, Cou rts 
on Trial . pp; lA -36 and pass i rn .( 1 950) ; Sfov/n, "The Case of the Relived Facts," AB' Ca I if . 
f.. Rev. 448 (i 960 ), and Probert end .Brown, "Theories and Practices in. the legal Profession,", 
19 U. Fla. L. Rev . ,447. 466-68 ■(I 966 ). ' ' ” / 



The surpassing niodel to determine the ' " re 1 evance of problem solution" is offered in 
the co.lossal and, widely noted formulations of Lassv;ell and McPodg.al . See iasswell and' 
M(?Dougal,, "Legal Education and' Publ ic Policy: Professional Training in the Public Interest," 

57 Ya Ic L . J . 203 ( 1943 ).- Their framework places greot efnphasis on i nf orm'a t ional jnquiry 
and i.{; is offered in the'eontext of lc?al learning experience. Also, _cf. Friedman and 
{ Macauley, above. , ’ 

' . ■ ■ •. , • - 15 - 
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doctrinal focus is critical since the operations of lav/ ostensibly follov/ tlic prVscr ipl ions- 
ahd definitions of legal doctrine. Pervasive legal concepts may be involved or doctrine 

f 

may attach to particular subject matter. Res {udi cata, for e-xample, is an essential ' 

" -o' 

'4-octrine in juridical \au that may or must be related to a wide range of lioldings. Re-,. 

i psa loquitur , on the other liand,.ls.a vital doctrine whose chaiac.tcr and use is significant 

to a single problem and area in tort law. Doctrinal analysis and synthesis has li i s tar i ca 1 i y 

been the core of legal education. It is doctrinal law applied to current legal cases that 

has sustained much of the vitality and continuity of law's rational framework. 

The theoretical and doctrinal clement Is broader than tlic scope of legal theorizing. 

It also encompasses, or should encompass, physical, psycjiol og i co i , economic or political 

thcsory in a manner that is calculated to relate law ip it^ proper perspective and give it 

effective meaning. A law barring certaifi^crjminal conduct can only have viability and a \ 

healthy social significance if it is consistent wl-th* the’ best psydiological theories 

» * ■ ' » ' 

regarding behavior. Lega-l theories about causation In airplane accidents can have probity 

• only if they respect the physical properties and. theor les' regarding the operation and fliglit 

airplanes.. Some adequate conception, or at least an awareness that there are pertinent 

psychological, physical, economic or other tfieories relating to conduct or an event, is 

. ^ ' * 

necessary. Substance, reievance and completeness need to b.e recogriized and respected in . 

t 26 ' * 

reiation to non-le^al as well as legal theory. * ' 



26 . ‘ Theory may be thought of as the perspective within v/hich events and experience may be 
understood. TheoT-io^ are different in the v/ay in v/hich they sec!; to order thoughts and 
knowledge, *and they arc different in the purposes which they serve. Theories mdy be broad or. 
limited in scope and reflect differing degrees of abstraction from real events. They may be 
rigprous in their references to knewri Information or they may be heavily larded with various 
speculative devices and constructs, Some theor ics are predictive in purpose; others^eek to 
explain exj?erionce; still others serve llie purpose of classification. Disrespect for theory 
is likely to encourage and rof lect arb i t rary or erroneous interpretations of experience. • 
Skimmi.ng • theory , or presentioig and learning fragments, is a doiibtful approach. It encourages 
l.he opprobrium contained in tlic shop-v.otn plirase that Jittlc knowledge i s. dangerous 
tiling.'* Reich notes that lav/ schools have essentially failed v/hen they ^ hdvo* solight to 
utilize non- legal materials. He says **v/Iiere modern casebooks have cjttenipted tb iritrodcice.* 
materials from other disciplines, they have dorte so at a icvcl th*;.t is sN) etemchtary and / 
piecemeal tliat it has little value*. Caseboolc soc I a !• science usually consists of truncated 
excerpts f rom -scconda ry sources', Inserted into^the notes in small type*, .tven^whor.e a law ^ 

• school offers courses deali.nc expressly wi th^' the* soe i a 1 sciences an^ taught by e"/<perts jn the 
^ field, the courses may turn out to he elementary at best." Reich. "Tov/ard the Humanistic 
f tudy^of law," Yale L,J . Ih02, lh03 (19“65)\ ‘ ^ ^ ^ 

' (\:onrinued to riext pa;;c,‘) , ' • ' ‘ • 

' - 16 - r . ' • • ' 
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Doclririo' nec<.-sr. I , an impor inn t i'onmi ! n (. irni of PvuU.s^or Sl{‘On9‘'s» lays fucus on 

r • . • ^ . 

die orcicrincj and meanincj of doctrine to the events v/i th which, it^ i.s involved. In sofi*ct 
. ns lr',nC/VS , particular doctrine ;nay he nundotcu'y , and there /ire olher instances In wh-ieh- 
doctrine may be d i scrct ionary . Legal education is concerned with the devc 1 opiiu^n t of .dis- 
criminative obi I ! t io's so that doctrine may h/ clearly undcM'stood and put to 'aj>propr i ate use . 
Sagacity and imagination or'c Oiiltivatcd tfie process of sharpening skills relating to the 
doctrinal element. * ‘ * 

• 3 . Transcict ionaK The* bus incss of law usually takes place In the cleruent of a trans- 

27 



action between parities 



t is a “-t ransac t i on that may occur* within the context of legal 









Lasswell and McDougal, oji 
efforts to integrate '.‘law’* and 
about wha t is being integrated, 
t!io essence of 



"the 

and 



c i t . supr a note 25 (p.20lr}i thOl "Heroic, but random 
other social sciences'^’ fail through lack of clarity 
how and for ,v; ha t purp ose The probleti; is to capture 

theoretical formulations and methods of inquiry in ^di f ferent disciplines or 

fields of knowledge. Theory and methods , however d i vc r sc v;l thi n llie field, 1 i kcl y X-onform 
.to some structural framework that helps to translate how different f undamental prob Icms are 
handled,. For instance, ‘v/i th reference to psychoanalysis and its many thcorct ical and 
metliodologi ca I variants, Rapaport has shown that there is o basic topogi'c'iph i cal model that 
accounts behavior in terms of different Icvc^ls, an economic model that in effect shows how 
energy Is distributed. (in terms oF coping beliavior and defense systems), and a genetic model 
:hat sho‘ws behavior in terms of its deve lopmerita.l modalities. H(t also identifies the 
structure of theory in terms of an organizational element (a gestalt), a dyna:ni c' c Icmcnt fed 
by drives and psychic energy, and a relational clement that is soci^“illy determined and 
adaptive to reality. See Rapaport, "The Structure of Psychoanalytic Theory," 2 Fsy cholog 1 ca 1 
I ssucs (Konograph 6) (i 960 ). A fundanicntc’ franiework for the co:- par^^ t i vc unders tand i ng of 
what' goes on in a fi’eld and hov/* i t expresses itself providcs^a b^tsls for effective i n te 1 1 i g^ence 
about and use of that field. As Bruner Fas pul it, "To learn slu*cturc is to learn how things. 

arc related The ^teaching and learning of structure, rather ihsn simply tlie .mastery 6£ 

facts and techniques, is at 'the center of the classic problcfn^of M'ansfer." Bruner, op . cj_t, 

pp. 7 . 13., ^ 



supra note 1 1 at 






27 . The transactional emphas i s ^undcr 1 i cs the interest cur’rc^ntly be 1 ng ,Cxpress/d in clinical 
education in law a^d in lav/ycring operations. Transac^t i ons may, hv persona 1 invcl v,l ng tne 
psychological and behavioral elements of f acb- ace co^iVnun i cat I ;>n , ‘ They may be Impcr^*o.nah 
and discretely or additionally concerned with the employment of |.:cis, concepts and language.* 
Transaction is a complicated phenomenon inve^ving parties cngogcfO* in- roles, forming relat ion- 
and* dealing with needs, desires and c^:pcctatictns. This' pheuo.venon of legal experiehce 
has just, begun, to enjoin, the u'ltcresls of. soi^ie leg-al educators. L. fi.-Brov/n hos been a leacJcr 
irj, identifying the. lav^ office and its operations as a neglected s-*^ui of legal cducatio'n. 

See Br6v;n*, -."The Lav; Office - A Preventive Law Laboratory," U. 
t ransact i onaj aspects of legal and e'spec Tally lav/ycring v;ork art* 
fn some detail In Probert.and Brgwn, cit ." supra, not:: 18. Sr 
Persuasion: The Language Behavior of Lav;ycrs,*f fo3 U, Pa . L. R ^* 

probing din icaTobseoifitions, cp . cit . sufiTo., note A and in V.‘at 
Law-yer’s Role As Counselor: R i sk-Taki n*g^ Tc^r *Rov;ards ," 1 

And/see Redmount, "Attorney ^e rsonal'i i i-s and Som.'. PsychoTogi cVl 
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inst i lULions , such as tho. courts, or in principally non-lc^ol st-1 1 i nys^ such s^s the lug*il 

N ; ’ % ‘ 

clepartment of an industrial corporation. Th». • ctornuy-cl icnl rclali-on sots U[) onc' t raf»sact Ilmi 

i ' 

^ in v/hicli thn 5kills'‘of mi n i sic r ing to .oec'cls <-ncl coun'jcl incj' cl icnls rnoy be; involved. E.ii.ot ion.i I , 

rational and policy eloments, irivolvin'g la>; <md*'ot her cot^sidcratl'Mir. , make eifcclive. legal 

' / ■ ' ' 

counseling a highly sophisticated process. The l-itigal'ion process is-‘’another kind of legal 

transaction In which advocacy and forensic skills an:; critical. Hcrt.;, the law trained person 

must comprehend the process of trial inilegal and behavicTra'l^terms ~i f— he i s-lo- be- effocLive 

in It. . ’ ■ 

Transaction also occurs in tlie^ relation between one attorney and another. There are, 
in addition,, collegial relations between an attorney and court, and between the attorney and 
his profession. These may involve concepts of responsibility and the, propriety c>f ^havidr 

'* r * 

in 'the practice of law. Concepts of frole and function, and methods of relation, also ^ 

■ concern' the attorney ^when he sjts on a commission to revise zoning regulations, or. when- he 

i s an officer in a corporate body, or when he functions as a membe'r of a board of educat ion . . 

■ Through transaction the attorney makes law viable in le^al institutions and other settings, 
f fransactions are a likely occurrence when the attorney is. engaged in planning, or-gon i z ing , ' 

.policy-making, problem-solving and similar activities. ' 

4. App 1 i cat i ona 1 . The app 1 i caUona 1 element involves the- cultivation of cdrtaln 



pat^terns of skills': The pVinci.pal skills are those of dia 1 ect i cs^ .'implementation and 



r 



1 



,v\ 



Cf ., also, B rown , • Syllabus and Tape Recordi'nq of t-he Lawyer-Client ^C onsul tat ion . California 
Continuing HduCatlon of the Bar (1970). ,Here Brown presents cr i 1 1 ca T empha.ses in a la-zyer- 
clieht interview and offers a critique for each critical- emphasis. 

The transactional, elenient in the ■ 1 i t igatjon process hs subjected to a discuVsivc 
analysis by a famous critic, , Jeronie^J^rank. See Frank, op.‘ ci t. supra note 25. Frank v 
a pioneer in the advocacy of cl inlcal- tr'ajnlng in law. Sec Frank, "'^'W.hy Not /\ Cl inical 
Lawyer-School,'.' 8.1 U. Fa. L-. Rev . .907 ■ (.i'933) =)nd Frank, "A Plea for Lawyer School s „">• Ya )e 
_L.__J. 1303 - 44 , ( 1947 ), A pungeot view of the transactional process In litiga-tion, more from 
• the point ofv'ie©' of advocacy than sehol arsh i p’, . i s to be found in Goldstein, T rial Techniq ues 
(1935; revised- int;fc amendable loose leaf, form .In 19o9 by ,Go]dsJ^3jv-''ahd Lane). - C£. RedmountT^, 
. ■ !'.F'sychq1ogfcal-Pi.scOntinui.ties in the Liflgatiori Prgeess,^' 1959" Pu!ce I . ,J . 57rll959). , ’ 
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advocacy. The d i a 1 ec f: i ca 1 skills arc fundaincntal 1 y Ar i s Lot c 1 i an Tog i ca! opp 1 i coL'i oiis ! 



28 



They Irivol ve lanalys i 5 and synthesis and, through these operat i ons , the ultimate diagnosis 
\ jnd solution of prob 1 ems that are rat ional ly-slructured and legal' in char acter . Diafr ti'C.ol 
skilTs sharpen ideas and crystallize facts so that a plaiUiff's rights, a de-fendant's 
liability, a law's compass and a society's privileges may be moic clearly de term hied ^id 



fostered. 



-The imnieo'.entat ional skiljs arc those of a pract i cal qotu re required in developing and 

‘ ■ ^ 



processing the cleim;.nLs of S„case 



29 - 



They include interviewing, observing and Potc-taki ng, 



researching, briefing and.odraf t i ng. The styTc and substance of a brief os* an instfuirtonb of 

^ '■ \ ■ ‘ 

, per.f>uas ionj ^nd tbe drawi'ng of a contract as an instrument of understanding and de^ in i ttion,, ’ , 
art: cxamplea of Lh'^ high degree’ of refinement required in the^ef feet i vc execution of *a ’ 



/ 



; lav/yer's a'ss i gnment . Interviewing skills, for ano.the r^itista 



rjee, 



may ipal;c all the difference 

, between .thc^ s^kl 1 1 Ful ar\d sensitive hand 1 ing , of -a client's problem and a more pci*Ci'.'ptory • 

, 30 ' •, ■ 

resul t. ■ ■ • , . . ■ . 



1 



/ '^S.* ■ Note , however , that the app.l i cat ions of logic may 
" j j-ven. V ic4 1 d that they, may be identified with that.fich 



be so singular exfd distinctive to a 

they, may be identified with that .field. Thus, i t i s • correct . to speak of 
"legal logic" as distinguished from formal' logic. The use of logic in lav/ has T/een skijlfully 
dissected tiy Le\!'l", An ' I ntroduction to Legal Reasoning (19^8)^Ttu dialectical prc;ccss hv 
law has been moVg , pecent 1 y a’nalyzed by ^bdenheTmer, "A Neglcf^ed Theory of Legal r.oasonin^,^" 

'' 21 J. Leg. Ed. 373 (1969). See also P^relm'an, The Idea o f Just i/d and the Prob l em of ~ 
Argument (Petrie trans-f) (1563).. An article on rdT'a t itjnal logic ancl, the lav/ addressed' to 
the legal commiih i ty ,by philosopher Ocv/e.y a half century ago Is still releva.nt and Tnstrycl I ve . 
See 4)ewey, "Logical Method qnd the Law," 10 Cornel 1 L. Q. .( 192h) . . ■ 

' • ' » . ^ ’ ■ , * 

29 . The leading formiJlation and development, of imp.lementatIona1''ski 1 '"S 'fo-r use .lav/ and 
for learning 'in Tegal education js presented by Rutter, "A Jup i s'prudence • of Lav/yers ' Opei^a- 
tions," 13 J. Leg. Ed . 301' (1961). Ruttef expands and elelrorates his Ideas in broader 
curri{.ular term's j'n a' later artl.cle. Rutter, "Des i gh'l ng' arid Teaciiing the f'irst-Degrcc Law 
Curriculum," 37 U. C’i n . L. Rev . 93 (1968). . ; ’ 






30.» On interviewing techniques and skills generally, see/Kahn and Cannet 1 , T'hc «Dy nami c s of 
I ntcrviev/ipq; Tlte-o.tVi Techn i gue and Cases * ( 1 959lT. For a novQ,n appl ir.at ion and. antrlys I s •''of 

legal interviewing technique, one that 'is wdlh suited ro pedngcvgita! puT-pc4ts, see Brown 
( 1970 )',. op. cit. sugra note 27, , 
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^^^3)»KThe acivocrjcy skl-lls are lIic appl ica/L ion:, of rholoric, iogic.^id cmo ; ion suited to tlie 

31 



i 



[ir;i '•.uasion offerod in coun'sdl i_ng , negot iatj on jor- litigation. Stylos and ampha.-. i s may 

.32 

t I Ul 

1 



'.ffer in, for instonce, negoticition as d i sti ngui shod f rom * 1 i tr gat ior» . Skill in rhetoric 

• • • ' ' ' ! ■ • ^ ° ' ' * 

may be critical i n . 1 i t i gat ion 'Init griiotional s.ensing tnay be of , sui .pass ing importanro In an'' 
offect.ivc- counseling process. . , • . ' ,• 



/ 



The. appHcational elen'ent is 'dethi 1 ' ^act.ivi ty, ,,but. bf a'sert that, doterniines the 

^ ■ 1 • / . • ' 
quality of • o><acut l 9 n ^nd the ultimate merit in law'work'. 



5* Valuational . Law is valuablonaj. in so far as it help.s. to define and then to 'serve 



social 'objectives, jf' the objective has to do ..with pow^r, lawholps to cl^ihe the legitimacy 



m i 

L 









and. 1 imi tsi of ^author! ty, and >rpp rfeties' I ny,^he exe rc i sfej of power. It is valuatiotial when It 



determines and i nvqkes 'const i tut ional safeguards against' ..self-incrimination or passes judgment 



/ 






on a statute violator. If the matfers-are econoijnc, law is value tional .'when i t set's and 

y ' • • • ^ ’ • 

enforces standards for economic cent ra-t Ion or when i tsRkloctrdnes affect knowledge that a 



.■/ / ^ 



/ 



litigant is insured In the context o'’f an econoiiiii cm;m. W.ell-be'mg is another cardih-al . 

.o'..*' b- ' ' / ' / . ’V ■ I " ^ 



^ ■*/ 0 ' ‘ * ■ A 

value defined and supported Iw d^w. , The' declarat ion'^and-enforfem-:. 



nt of standards in dom.estic 



rcTations riiat'fet^s is a principal exampl.e. The protection of rigli'.'S td-s^ersc?nal i ty integrity x 



A. 



is another exanift'le. The symbiotic relationship between l.avy arid^' justice es tab 1 i shes in law 



the primary responsibility for j u st ice . in^utfian conduct. -J^ere can be no greater sense in 

- ■ . * * ' * „ ... 

law* Is valuation^r. O " ‘ ^ 

‘j ■ / * • 

The valuational element also has . parochi a 1 meaning in elation to the operations of law. 

' - ,r ■ 



It defines' andr regulates the character..- of legal conduct .through such meahs as codify 

• • * j * . 



r 



eth i ca 1 . stcSTidards for lawyers and judges, and regu lasting transactions in .tr ia i.^.procedures . It 



nic'/y • pass J udgment on actions takeri^in re 1 ation to 'the prop.riety. of . conduclv- in .ethica 



ng 



; / 



matters 



O. 



i n' other soc i a 1 i nst i-tu t i ons . , It def|nq6 permissible conduct and, in so doing, >ef^'tlie 



.Ft 



fimits between professional service and the pursuPt of personal cTrip.’' It 1 s -nn espousa 1 • '-i * 

•• • . J ■ . j . . . : 

system that- recogn iV.e^, and respect s mor a 1 sens ibi"l i ties ii^the ordering of life .cvenfS. 

’ ' ‘ . ' • , ■ • • ■ / V ' -/S 

31. CX- generally references in nota 2'/, above. / ,. \ ^ .• ■ ’ 



'32.. The practical psychology involved i n* the .nego'tia'l^iori |).roce>ss' i_s. presented in h-i.ghly ; 
readable form In Hlferenbsrq, The A'rt bP Necj^tf a t rng«..(l968) '. .■ , ’ ‘ •. , 
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* The Veluatloruil element in Inv/inay be difficMlt and complex. There; i s ;j principal 
nc.cd to distinguish the 'is* and the 'ought.' The methods of inquiry and judcj;j;c.nl refating 
va 1 ua t ion ^ and value conflicts, as well as the chai'acter the*, values .themselves, ‘are 
a proper subject for legal education, 

^6. F unct iona 1 . The perception of lav/ as fun;:tional in society is what we uican hure.^r^ 
Against a^framev/ork of societal needs, functions and operations, law is a form of social" 

• ^ ■ ^ « f 

engineering, ' It^-place is important in^vtlie promulgation oT, political 'ricilits and pciwrrs in ‘ . 

I , " ■’ .* 

space. Thnougli zoning laws it helps to define residential practices, and through anti-trust 
’ / • ‘ 

laws it may determine economic conduct. It may establish patterns -of '"social and political 
' ^ 

relations in the way it regards age,: sex, race and other, personal characteristics. Lav^j 
in i ts 'prescriptive f unc t Ion , .eng inee rs patterns of human relations and organization. 



■<; 



33. There are tneeins values and end values. Therp may also be an order of value preferences 
and va ] ue 'conf. 1 i cts . The- vai uat ional process is concerned with the cl ar i f i cat i on of objectives 
the choice, of mean-s to negotiate ends, and. the processes by which conflict and complication 
are to be resolved in term's of some discrete direction or objective. The fullest treatment 
of these matters- is offered in Lasswell and HcDou^al's preeminent model for this functional 
element in law and legal education. , See. Lasswe 1 1: and McDouga 1 , op . c i t . supra note 25 ■ 

Leading legal educators from Dean Pound andihis "theory of social interests" to the 
current tin),c have re'pognized the importance of tf.iis Educative element in law. Dean Griswold 
of .Harvard has said "if there is anything that a; law 'school education should do it is to 
develop tfio -att i tude of public responsibility in' the young -lawyer." Griswold, "Report of the 
National Law"'SchooJ Conference on Legal Education" (Forward) 1 J. Leg . Ed . 6'/ (1949). Dean 
Rostow of Yale, in a 5ta,tement prior to becoming ds?.an, is more exp-Qcit. "It is no longer 
enough. *a s in the time of Gray or Ames, to rely on' haphazard and ImpPe-s-s i on i s t i c individual 
notions about the social policy of law. Law must be studied and taught as part of the social 
process, with f u‘l fy informed appreciation of. th^ -factors which should, jnf luence j udgment on the 
^thcice between one rulsj one sta.tute, one form. of regulation and another." Rostov/, "The Study 
-.df Economics in Relation t,o Educat ion in Law," 2j J, Leg. Ed . 335, 336 (1956). Dorinel ly, : late 
professor of criminal law, frames the functional-', i ssue in pol i cy-^T iented terms, after the 
manner of Lasswell and rHcDouga 1 . "One of the greW contemporary challenges to I'av/ schools 
is tc develop lawyers who have the competence to fnfe'r the implications of science and 

technology and assess the soc i a 1), consequenefes , . One of the great challenges to the law Itself 

is the articulation of values and the formulation 0 {f controls for tiieir protection."- Donnelly, 

"Sqpio Comments Upon the. Law and BehavidraT Science Pro^am- at Yale," 12 Leg . Ed. .83, 90 ‘ . 

(. 1950 ).' The functional emphasis is the spur for. relevant legal research in conjunction v/ilh , 
'the program of legal education. This point of view is espoused and notably practiced by a-“ 
di'Stingu i shed legal educator, Hurst.- Hurst says, "The bedrock of our legal order is the . 
proposition that iegal order is not an end in itself;' law justT F ies itself only as it serves 

the fuller life of the whole, people’. This proposition, if no otifi^r, would require that legal 

research reach beyorud the immediate data of the legal system." H'.. rsl ,. "Research Responsi- 
bilities of Uni.versity Law' School s, 10 J. Leg. Ed. 147 (1957). ^f. Friedman and Macauley, 

.: OD. cit. s upra note.25. ' ' 




■/ N 



% 



LfiW ib olbO corrective Ic.gol piocoss nticl offers forrus -aricl moons for cor.|i|'i_cL 
if-sol ul'ion . It is tlio pri ncipal rueaiis for cleoling v/ith cr iiu i no 1 i ty . Tlie symbol and the. 
^•eolit'y of the criminol trial are* 'O highly visible sign of the fur^ction of lov/ in society. 

r . - . 

• ' Adycrsciry procedures, bargaining talent) and conciliation efforts ore other forms of legal 

' ' ... * 

/rc’prescnlot iOn avciilable to resol ve' conf 1 i cts and d i sogreement . Law's correction and . 

* < * . , ■ . ' • 

' . *"■*.* 35 

human conscience work hand- i. n-lianJ to produce orderly patterns Of beliavior in society. 

Law is, thirdly, standard and directiyct. Prescriptive and corrective functions arc 

combined in an attachment to legal regulation. Laws and_ standards arc drafted, legislated, 

• * • • - 9 ■ 

implemented and enforced. Ti^c process is complex and continuous. The design arid use 'of 

\ • . " o • . ■ . • . 

■■ ■ . ' . \ . ' , - - • 
st^^ndcJrds involves, simultaneously historicol vicv;s and continuity, social needs and consis-- 

tencies, and the studied Intel Ipctual or rational means to produce- clarity and harmony. 

We may ,concl ude this section with the observation that, as good law isa nccdssaiy 

function in society, . thorough legal education is a necessary function in law.. 



/ 



4 



I I . The E xperiential Process in Law Teaching-Learning ^ ' 

^ TI IL TEACHER-STUDENT RLLATIONS HIP • ' ; 

Thinking and learning are operations of human beings. The' prevalent tendency is to 
focus on tlie operations and neglect the "hunian element." The in b; ract ion between the 
teaciier, and student, reflecting both subst^tive and procedural 'characteristics, is the 
medium for learning. ^The substantive elements in the int.e rac^ iori have to do with the 
character ofr law and the subject matter being taught. We pro^jose here to "focus on the 

procedural element since it may either facilitate, impede or bTock learning,- 

‘ ■ e. • ■ '' 

• 1. The Politicel Model oF Teacher-Student I h tc ract i oh . le.acher and stirdent 

together constitute a re 1 at ionsh ip, wi th definitive characteristics,' . Ohe d i mens ion , of this 






•- 35. One is reminded here of the point of view -of 'another, d i st i ng-i i.shed legal educator, 
Llev;ellyn. Llewellyn, in his primer for legal' education, The Dr-mb le. Bush , (1^30), says 
''What (law) officials do about disputes is,, to my mind, the lav/ i .self." P. 12 (in I960 
reissue). - 
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rc 1 at i otif.h i p is political in nature. 



The teacher in style, ii'fiiiocl at>cl‘ p' i iioriol disposition 



faay he quite clu t hoi' i tar i on . . He leaves little to student discretion or initiative as lie 



/ 



■x^ ■ 



..^'..efines the pacairoters, of the learning situation. Ho decides wli-it is to be studied, h' v it 
is'. to be studied and v/hat he expects anti demands as an outcome ..' He defines, tile'll imits of 
bchavior'and decides on the kind and extent of tlie'intnraction he will hove witli his students. 
He may be fortified in h-i s approach by administrative regulation and p'erhaps some conmon • 

sentiment among colleagues refl-ecting general beliefs and practices .j'n the relation between 

< * • ^ • 
teacher and student. The political structure generated by the teacher is au thor i^tar i an . Its 

^ 7 i 4 .L,tUe is the stress on d i scipl i ne and • conformi f y . It intimates that proper learning occurs 

when students conform to teachcr-presci;-Jbed expectations and acquire tlie skills of personal 

.1 

and mental discipline on -which the learning system- insists. The most congenial pedagogico-l 
forms for this kind' of political interaction are the-' lectgre metiiod, recitation strongly 

• / - * V • • 

guided and directed by the teacher, formal examination of students by teachers, teacher- 

■ - i- 

defined research projects, and the like. The 1 imi tati.on in the political and pedagogical 



I '6. Savoy, op. ci t. sudra , note 18, sees clearly some of the pel i tical and psyclio'tog i ca 1 

implications of the teacher-student relationship. Though, he may tend to ovc rgene ral ize in the » 
following statement his point is well-taken. "The classroom is not Ji/st a placC'^where tdachers 
and students meet -per iodical l.y.. It is a complex social and political structure. In so far 
as the learning experience of a student occurs i'n a class,' his learning i s a function ‘•of a' • 
pirocess of social interaction and is defined in part by the power to determine the shape and 
■ (Content of .the lea rn ing- exp.eri ence of group members and how that power is exercised. his 

interaction with the professor and, other cnembers of the class, th-j student v/i 1 1 learn more 
^bout poWer, -aut-hor-i ty. Justice, democratj,c living, freedom,. aggre§5ion and intimacy than Ke 
will absorb from all the cases and books that he viill read In his. three years of lav; school. 

^ The p rocess of education, then, is more important than its content; what you 'do in your 
■'classroom is more important than , what you say.' In short, the educ;,tional medium is the real 
Iteaching message." Pp. 480-8l . See also Savoy's discussion of a.itocr/atlp clasps structure, . 
j id . at pp. 482-83. ' • 

j. A near psychological classic is the studies of df-fferent political approaches in 

■•children's educational experience. These were conducted by "gestalt" and "group process" 

.: oriented psychologists at the .Un i vers i ty of Iowa in, the 1930'.s. See the report 'by Lippi tt, 

! "An Experimental Study of the Effect of Dcmocrayc an«> Authoritarian Group Atmosphere," 

I 16 U. lov-ia Stud. Child Wel f. No. 3 (1940). See also Anderson, "Learning Jn Discussions: 

^ ResumiS of the Author i tar ian-Democrat i c Scud ies ," 29 Harv.. Educ. R ^eV. 20.1 (1959). Anderson 
i conc'luded tha't "political" difTbrences.-i n group process (given th-e goal^i procedures and 
I child popula4:ion uti 1 izcd)^produced no significant differences in learning and no significant 
; differences in i iking for d Ifferent subject matter. •* There is an implication here-, affording 
a hypothesis td be -tested with law students, tha-t the"in.trinsic" motivation of some or many 
■/ 'tudents.is more critical to learning than theeducational methods applied to them. 
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approach may bo the restriction to a narrov/ ciioicc of values- and interests c i rT,um;<c r ihed by 
. ■ ttic teoclicr ' s ^at t i tudi rial preferences end into 1 1 cctua I , 1 imi ts . Conform! ty may be et the 

t' ' ■ . ■ ' ■ '• : " . 

S.Xjjeniic of a greater imagination, rosourcoful cind sc 1 f- I’o ] i aricc. , Innovation is an 

unli ke 1 y produc t . < ' 

An alternative conceptual model for teacher-student "interaction, 'in political terms, 
is democratic. Goals and means may be less ricjorously defined, at. least by the teacher. 

The.rc is a greater experimental and permissive quality and the teaching approach may,, be less 
structured. The personal relationship between teacher and student rriay. be mo>'c Ccisual, in 
•substance as -woTl as appearance, and- the teacher may practice more of an "open dooi’" policy • 

• on matters of student interest, need and concern. The democratic as distlngiii^slied from, the 
laissez-faire quality of ins t ruct ion der i ves from the implicit expectation that .student' . 
'motivation ^nd momentum will at least help to determine the -direction, the involvement and 
the method-s in law learning.^' There is some, sharing in goals and ine'ans to the greater - 
benefit'of the student ,, perhaps the teacipr, and there may be contribution to ‘the Intel lePtuol 
,.di scipl Inc. ■ Th.e pedagogical modes lil<ely to be associ ated v.'i'th this teacli ing-learn ing f rame-'^ 

i ■ ' . , f., 

v.'ork include greater cmph.as i s on research and * i ndependen t s.tudy, p.noblcm simulation and more . 

^ 1 t t ' 

emphasis on clinical gxper ien'ce , and small group, semi nar-stylc *d i scuss ions . An appealing 
virtue may lie iri the egal i tar i ar i sm of the process but the achievement benefit m.ay be in -the 
greater, incent-ive to inquiry and productivity and in the disposition to seqk nev/er or better 
solutions to. problems. Liability may incur if motivations and Inte'rcsts' are eltiier nnrro'w, ’ 
y OP/ shallow and do^not provide for an adequate *Vange bf ekperience or good d-isciplinc in $ope 



A. 

4v. 



* h *• • ' 

37. Bcriyne, an educational psychologist, states, "whethe.r or hot learning will occur and, • • 

If so, iiow effective it vn 11 be depend not merely oi^' conj unct i ons of events but, a J so on the 
psychophys iological state of the 1,earner, and especially on what v/e call his "mot i vat legal' 

condition" "it helps if there . is some correspondence between the motivational condition 

of the learner (what he v/ants at the moment) and vlhat’he is (being given an opportunit^y to 
learn," berlyue, "Curiosity and Education" in [.earning and the Educational P rocess pp. 67 ,. ' 
68, 69 (J. D. Krumbol tz , editor) (19^5). McKeachle, a letid i ng-educat 1 onal psychologist, 
ident i f ies 'mot i vat Ion as one of the learn ing. principles relevant to teaching methods. The' 
others arc; -* organization, var iabi I'i ty, verbal i za'tion , feedback, contiguity and i>-.:.tivc 
learning. McKeachie, "Research on Teaching at the College and Uri Ivors 1 ty -Lcye 1 j,n Handb ofol*.'-' 
of R esea rch i n Teachin g III 8 . op. cit. sunr a note t9. See also Bruner, op. cit. su pra 
/'note 26 , on "des i re ’to ' 1 earn ." See also" notes 14 and 15, above. 
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essenficil skills. ■ The .uncn Lliusi ciski c, lox tcpcI.i'P find l.ik’ ' pooi !•/ jnOV i v-tIim! or undi sej pi inc.d . ,1 

. V . * ' ^ - I 9 

Student may coiriBirfc to produce a profess iotun I incompetfinl , cspc c:i-illy in tlie dc inoc ra I ic 
,o,del of ‘tcache t;- learn I ng . ' ■ ' , • ‘ • 

Studentf, att i tilde and conduct is a reciprocal or ,con te.s t i nTj factor in tlic; teaclier- 

■- ' • • s ■■ ■ \ ' 

student pol i t-icdl pr^ocess. The more passive student, given more' to obsdrption than cxplora- 
tion and principally concerned v;ith meeting essential rec|u 1 rciiiCfi Is , responds best to the 

* fc> • « - 

* ' * 9 ■ 

authoritarian model. On the other hand, he may be ’ re lat i ve'l y unproductive and may show 

r * ^ . ■ 

limited initiative in tfie pedagogical programs under tfie democrali.c model. The more 



challenging and inqulsitdvd student may be frustrated by. an authoritarian teacher and 

s 

excessive structure and requirement in his'learning program. If his 'initi-ativc and 

creatl^vity are npt, to be stifldd he may resist and rebel in the authoritarian nio-ld, risking 
***' ' 
negative judgments of his competence and value. The more curious and enterprising studei\t 

. I . 

like-'ly functions well in a more democratic teaching-learning setting that tends to tolerate 
and reward h i s 1 n i t i at i ve . 



A 2. -T he Psychological Interaction Between teacher and St ud::iit. The teacher-student 

interaction is also a psychological relationship. In the jearnirg context tv;o psychological 

phenomena may have particular bearin'g; the operat ion ■^of aggression and the occurrence 'and 

' . •* 

effect of anxiety. The endemic relationship between a dialectical teaching approach and the 
expressipn of aggression has some important implications for Icaining.*^^ The disputatious 

. . . ^ • ?i, 

v> ■ • 

' * * 

3.8. A formulation by, the social philosopher. Head, may be german;: here. He distinguished 
those v/ho.were "capable of establ i sh 1 ng their own relational coliorence" from those who are . 
i ncapcible ' of" such behavio.r. A mechanical organism is one that may be defined in terms of 
other organisms, "a part itipcint in and dependent upon a process cccurr 1 ng. ou ts 1 do itself." In 
the more purposive kind of f unct ionn i ng , the organism participates in and constitutes .its 
environment as a part of its .striving for mean ing. . See Mead, The Ph ilosophy of the Ac t, 
p; 301 (1938). • ‘ 

33- On this -point see, especial ly,V.'atson, op. cit; supra note 18 .(I 968 ) at pp. 101-05 and 
128-37- Seg also Redmount, op. cit. s u pra note 2’ at p. 20& and c.f. Watson, opt cit. supra 
note 18 ( 1963 ) at pp. 18-20. The aggressive game-playing a'spect' of the Socfatic and 
dl’‘al 6 ctical methods fn the classroom are described by Savoy, op T ci t. supra note 18 at 
pp. ^57'“60. In conjunct ion -with this account^ see Berne, Games Pe opl e Play (1964); Dean Pound 
••quotes from Hegel's Phenomeno logy in a memorable passage on unscholar.ly aggressions of 
scholars. "Hegel said that what scholars of a certain type real'/ mean by devotion to reality 
and objective method in dealing with thel'r subject is that '.'thdy ;.r6 fond of displaying their 
\ilts to. one another and of sho.w.ing their paces and winning 'appeal -.'i, an'd with a touch of the 
old savac,ory about. therri are also fond of expressing contempt ror .".'hs failures of other men." " 
Pound, "Some Comments on Law Teachers and Low Teaching," 3 ;...£.d. 519, 520 (1951). 









/ 



( ' . . . .. ■■ ■ ■ 

' t' - ^ ^ ^ ^ ^ 

bccirch for truth taay be o rcrccn for *p(jrr>ot»ol ’ nggrtiss it3i» thot, i:> lip looming coi^texl, 

, int Imidcitcs or ■'turns off*" sludcnls. » It Cun be ,o doine^ning process tiuit crccitcs. a nioJc I 

jl or the kind of liiwyer who locks in sensitive end huii'tin I st i c quo ! i t‘i e.s . On the otiicr hnnd, 

it is ^ flexing and testing procoss for those with a markedly aggressive bent and those v/ho 

consider that the lawyer^ ought to be a fighter in both '.sty le a/id substance. ’ 

,4iQ • 

.Anxiety Is both a stimulant and a deterrent to learning. Anxiety attaches to 

-niotivation'where^there are standards and requirements to be met, as in v/ork s t i p>il at ions and. 

examination. ’A modicum of anxii-.t7 in the. student, .re inforces the need to perform and is 

useful. Oh the other hand, an excess of anxiety, whether from personal or-, iago^ical 

source's, shat£e.rs conf idence i nej^tes fear and may inhibit or prevent performance. Excessive 

threat of failur.e, fortified.-^ pressures of’ competi t ion that may be’ too intense and by 

iruar'dinate demands' or standards of performance, breaks ddv/n self-assurance and other strengths' 

essential to learning. ' . ^ 

. ‘ * ' ■- 

Since learning is substantially influenced by psychological interaction, the ''quality 
of i n'teract'ion affects motivation and the character of learning. A- remote or disinterested 
"'teacher does not spark enthusiasm or respond to the learn i ng_ entlius iasms of stu'rients. He 
may dampen interest, at least in subject areas where he may be a principal resource and 
stin:ulant for learning. Contra iy/ 1 so^^, a personally more engaging and accessible person, 
using enthusiasm and involvement as ah instrument, ca’n generate £:nd susta.in inquiry ar\d 

* s'.- k ■ • • ,» ; . , . « ' 

■ interest • i n students. A caveat may be observed ifr the teacher who generates interest and 

• enthusiasm but only in areas or matters that are of interest to him. If he ten’d to'cir- 

/ . ■ • ‘ 

k> . • ,1 

cuMscrlbe stuclen°t Interest so as to meet his particular nei^ds and theses, his indoctriaiation . 
serves some but repels others wi-th a freer di.sposition about learning. . ^ 

The process of professional identification is an important. I’atter to be noted in 
pedagogy. In;the vernacular of you tpj, students are "turned on" "turned off' by 
different teachers. Teachers are at least ten tat ive. .mode 1 s for professional behavior and 



A 



itO. See note 17, above. 



O ' 

ERIC 



26 



86 



4 • 



% 



V 



iiitcllcctiial habits. The *rl i split at ious Idocher cncoiii'aQus. cl i sp'^ ta t i ous sluclcnt?>. *7ho 
emotiona*!]y sens i ti vco teacher cncoui'agos ciin^t i one] i y sensitive s ; ikIc nts . * A recI}vrocaJ 

relation may also exist between tc^Qlier pci'so:*ia! i ty oncl l,)eb-'iVior and thp cliaracter' of 

* * 

students. The emotionally support i vc or notably tolerant . teacher may general ] y encourage . . « 

leartving by his aLti.tbdc. H,e niay also,, fur* the saii.e I’cason, atl'incL the less Jblc stude'nis*. 

i ■ » 

The tasl<master tiiay dravi/ ryore competitive sLudci^Ls, but he encouri'ye^s a iiosLile idioii). 

■''Distinctions in teaching approach, with concomi taut’ p’sychoiogi cal ajtil learning Impl lea- 

I , , • ' * , 

tions, may also be observed In .terms of different irite I lectita T cnnphascs . A' "concept-oriented" 

c? . . ^ ' 

approach in teaching emphasi?.es intelle'ctuul substances in legal matters. A "va,luc-oriented" 
approach stresses goals and punposes and puts legal learning in tome context. A ' ' 

"transactional" emph'asis stresses the dimens ions, or human necds^tad intoraot ion-;., i n legal • 

■ ", ' .1 

* It ‘ ^ 

matters. The teacher's particular stress or bias about law learning affects student interest 
■ ■ I . ' 0 .. 

k? 

and reSpo'nse; and may affect subsequ'e'nt professional emphasis' ‘ . “ 

Models for. psychological relationships are a subject matter yet to be developed in 



legal edLication. The combination of personal attributes and dispositions, of both teacher * 

1 . See Watson, op. cit. supra note l 8 (I 968 ) at pp. 103-05. See also Bruner, op . c i t . 
s'upra note 11., at p. ^1. Bruner refers to the teacher as "commentator, model and, identifica- 
tion figure." The importance of the teacher as mediatorvis described by a distinguished 
classicist. Professor Wil.li-am Arrowsmitli. He says, somev/hbt cloqu.mtly, "The teacher, like 
his text, is the mediator between past and present, present and fiitur^e, and he matters because 
there is no human mediator but him. He'. is the student's only t:vl.'.'encc outside the text that 
a g'reat humanity exists; upon his impers on ati on both his text at/c! his student's hutpan- fate 
depend'. For student and 'teacher alike, ripeness is all. The age of the student does not 
matter, , . ' . 

Men, not programs; galvanizers, not conductors. V/hen students, say that their education 
is "Irrelevant, they mean above all the absence of this man, Wi tliout him the who.le enterprise is 
ashes, sheer phoniTiess. Thi^s is vihy students are so quick, .and so'right, to suspect a fatal 
hypocrisy in the teacher vjho 1 ives' v/i thout the slightest relation to v/liat ho; knows, whose texts 
ore wholly divorced f rom' hi s ' 1 i fe, fro.ni human life." ‘Arrowsmith,’ "The Future of Teaching," . 
i n Ca mpus 1980: The Shape .of the Future in American Higher Edu caLlon (A. C . E u r i ch , ed . ) ( 1 968 ) . 

42. The learning and behavioral effects on lav;- students of teacKir motivation and tcach.lng 
methods have been the focus of^ pbservat i on by Peairs. Sec Peairs, "Essay on the Teaching of 
Law," 12 J. Leg. Ed . 323 (I 98 O). See also Watson, 6p: ci t. "su pra, note I 8 (I 988 ), pp. 109-14, 
and. see Redmount, op. c it. Su pra ,', note 18. 
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ond student, that make for the bc'sl .In'di^yldiu'i.l I'carnjn'g is okproper subject for inqiiiry.' 
This, the si^e of learn i ny ,gi:oups the srtyle of operntion and s iini la r *pc rsona 1 aad Iriter- 



, . ♦ 

„*^Tct‘ion characteristics are at. least filterincj agents tli rough, wh ich substanti ve learn-ing can 
a ' . • “ • . ' " ' ■ n • . , 

* * ■ '* •», \ 
take place. Thay rnoy evcn^^bc the detcr’niinantr. of effect ive^ learning. ' • • 



B.‘ THE. STUDENT 



'V- - ^ " 

- The capa-citic's, dispositions atjd expericneo. of thc_ sjiiidcnt jlef'inf! the limits of his ' 

learning possibilities and the emphases Lliat niay occur wi th i n li im. lliis may be reduced to 

an ' apprec i.at i on of the learning process'.jn tcniis of each student's thi nkfrig, cind feeling 

processes; ' . c . ' . ‘ » 



43 



1. Characteristics of Thinkin g Pr.ocesses . % .At the leveli. of law school learn i.ng, the 
'student's cognitive processes are engaged -i n ■ the' pract'i cc- of .concept i on, '.connect ion and 

44 



recollection. ' 'Conception invol ves’ f i rst. the definition of a problem. and one or more 

45 » 



goals. Cqnception Is aided by context, so thal; the student can identify and classify a 
problem in some universe;- A case 'i nuol v i ng- a .man who clai-ms to 'be cheated by his building, 
contractor involves questions of fraud and, in tu’rn, ciijcstions ef contract. It may also. 

. . ^ ft ' ' . 



:j ■ nvolve Issues of business and techn i caV pract I ces in the bujldirg C9ntracting field 



It 



br.ings into issue matte rs__ of rci)icd’s| and re'Udf, and possibly mattors of prevention and 



protection.. Conception defines tiica kl'nd of behavior, the kind of problem and tfic’ kind of 
universe that, taken together,’ focus the subject of sfudy. 



43'. £f.. , generally, notes 7 through ’ll, above*! 



4^f, '*The scientific phi losopher, ^ Wh i tehcadj irl referring to the "rhythm of education," also 



notes three stages of cogn’i.tive experience but he describes these d i ffe rent ly, for his more 



general expos) tbonal purpose-. "Tfie stage of romance is the stage cf first app re liens ion . .The 
subject-matter has the vividness of novelty; it holds’ withi n itself unexpJored c'drinexioos v/ith 
possibilities ha 1 f-dj scl osdd by gl intp'ses and hal f-conceale.d by the wealth of material ... ..The 
. 'stage of precision also represents an adS^tioh tO-,.4uowleclge . I.n this stage, width of relation- 
ship Is subord inated 'to exactn.ess of forniulal;'t''on. . . . .The final stage of genera! izat ion Ms 
Hegel's synthesis. It Isa return to romant I c i smvvi th added advciit-age of classified ideas and » 
relevant' techn iqq^s .".'Whi tehead. The Airn.s of Education an d Other E ssay'S , pp, .28, 29, 30 (1929). *' 

45. Dewey, in one of his educat i oha I , c lass i cs , How t o Think (1910/, notes tl^af thinking begins 
with a "felt d i f f icu 1 ty"#v/h i'ch commonly takes the form of conf I i c<. "between conditions at hand 
and the desired or intended result, between an Ciid and the means c;T reaching it," P. 75- 
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* Conception in terno of ]aw o)so^ Involves a strong hi stor icol . cl inicnsion. That is, 

the problem of c\ case will be iclentified in tefTns of relevant and pcrluips supporting or 
competing theory and doctrine, drawn, from other prior -.cases .,and^ f rom one or. more legal 
sources . - . ^ \ ; 'w 

The conceptual ization process, if it is thoroughly encouraged invo Ives i den t i f ica- 
tion, c 1 ass i f i cat ion" ;md i ncfuc t i ve -I riqu i cy into iniino’d i ate factual, social and historical. 

references. It teaches how to defin'e probfems cind set them up^ for -i nryest igat i &ti . If the • 

• • ^ ^ 

m’ * 

element of problem concpptual ization’ i s reduced, or sligh-ted, i t may become on 1 y a matter 

. ’ ’ • ’ ^ ■ • • 

. of registering informational mateVial and .^he cognitive element^ arc. not exercised. .Or,' 

3 * 

... ^ , 

onl-y delimited inquiry, such a« inductive inquiry serving to idehtify the range or choice 
of re.levant. lc'^1 doctrine, may occur. . . ■ , 

Connection involves the^ bu.i 1 d ing of a hierarchy of inferences (relations) thfougli 
discriminative associations and .d i ssoc iations , and the testing of alternatives.^^ Thfe 
process forms the correct or mosf' d i rect logi cal or empirical relation or solution available. 

... to the matter under inquiry.’ Through thf.s proceas t’he student learns techniques and know- 

^ ^ ^ ■ ■. -1 ■ ■ 

^ ledge that will later economize h i s mental operations and gfve him moi’e nierita l’ pov/er in- 

dealing with problems. He will learn to combine certain pattern:' of analysis and to denote 

» concepts and ideas. He can learn to transfer learning and analogize from one problem 
■SI • , ’ . ■ • . 47 ' • 

•situation to another that’ may be alike in critical ways'. He develops a "short-hand'' of 
syinbol’ic representation, concepts, methods and doctrines -that enable him ttO cTeal clearly , 
and. rapidly, and probingly, with a range of problems. . • .. 

• . V ■ . ’ ' ■ ■ . ■' ■' ’> • • 

,h6. . Se^, e.specialiy, notes 7 and 11', above. ; ' - . ' 

,.47. "Traqsfer' of learning'! is a fundamental conception in Icarnirig theory. Transfer of 
; learning is . the transfe>r of ident ical elements or speci f ic • ski 1 1 s , though there* may be o.thor 
elements,' such .as attitudes, involved in transfer as .well;. It involves tlie learning of a 
connective structure betv^een characteristics of eVents and .ideas, (Quoting Bruner, op . ci t . * 

, . supra note 26 , ''To learn structure Is' to learn '-how tilings are -related./' 'skills of. .concept ion • 

. and meiTi6ry are inyolved in transfer of. learning. The more useful and economic learning p'e.r- 
_ ..mits af learning transfer. Logical refinement is required to'dc.termine that Tfie learning 

trans1\^er^i,s jndeed, accurate and pi'operly utilized.. V/<^ihofen so"’;-. yoars ago noted’ the- relevance 
of the c/jiiccption for legal education. Obse'rving that "v/e cannri;; knov/ 'how to toacfi cun.less v.'C • 
knew hovi students learn, Vielhofcn proceeded to a discussion of irausfer of .Icarnrng and 
! educational economy in^egal. educalibn, among other .Icbrning v.:,.- i ab les". Sec: V/cihof4?i, 

■ "education for Teachcri.," h'i Col. L. Rev. 424, li35"'iS/(19/-i3)-. r '• * . 
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Perhaps a» rcprescn tut ion -of the connect ive ^roCut>*b v/onld Iv helpful; *At* ^ho level of 

conceptual analysis a matter of marl tal -JTshprmony presents itse.lf.' The tssuc. i^iay be 

^ ‘ ■ • ’ ' • * • \ >.1 ' 
focused as a question or p;roblem*of diveuxe In thcJegal universe, flatter of person* ^- 

webl-bcing of ' the , part ies and part ies" affected in a. psyciho 1 09 i ca 1 universe, a mat tor of 

distributing economic obUgfitions and responsibilities i n . a ‘ 3 oc io-ccono^ni c uniyeri.c:, .V * 

questi-drY of public pplicy qnd political CGntfol in a pol i t ical un i verse , and so forth. 

F-rom such conception problem vari.ables, issues and objectives may be <;|c:finccl. Connection ** 

at the first level of Inference may iavolve associating, combining and dissociating fact 

variables (experience, speculation, opinion and observation) in brdcr to-provid,c a cohcrjng 

pattern or patterns- of 'factuai data, n At the next level of inference flatq may -ba associated 

-I ■ • ■ ■ . ■ ‘ . ' o . ■ , 

* . , I " ■ . ^ ^ * ■ >. ■ • ' • 

i th a tentative- choice of '■ theoryT the fact pibture may be connected ■ td a theory of df-vorce 



v/i 



and. its supportive requirements. The 



involve facts of marital disharmony 



same or, other .facts may be associated or tested in 



relation to theoriics of economic "procuction , distribution or cons.umpt Jdn. Connection may 



nd their relation to '-public prdcr, protection of 



(• 



J .. 

children or similar publ i,c' pol i cy matters. 'The ufrlity-and appropriateness of theories 

, » I ■ ■* I ■ ■ 

may be tested by the analysis of imp I i cat i on'., or perhaps by em.pirical inqui ry . ■ "Af aroVher , 
or perhaps a parallel level of inference, othe'r theories <^r constructs of possible 
relevance may be . introduced -and loglrca'Oy or empirically connected. Marital reconciliation 
and psychotherapeutic solution, concepts of individual rjghts and personal obl-igation, tax 
implications, conceptual al ternati ves.' to marriage, and others, may be cops idercci and 
empi r i calVy, .analytically or speculatively explored. Ult;imately, in the hierarchy of. 
inferences and- connect ions , formu.l at ions are Rested and d.eveldped. The finhl levels of . . 

: j ■ ■ 

inference- may involve, the development or deduction of ic/lutions, representing synthesis and 

y » ' ' , ' • ' ‘ ■ ■ . ■ . ^ 

the last stag'e-in means-end testing. Facts- and -thel r supporting' theories may be fitted to < 

solutions of divorce at a personal and legal level, redis.tribu tion of ]tax oblig.jtions at 
* - • . 

an economi c Icve 1 , new legislation affecting requi'rcments for di-.arce and protection of 

■ * ■ ' • ■ o • ■ ■ • • • \ 

children at another legal and policy level, .and so forth. "In the process of connective ^ 

inquiry t!ie student learns concepts germane to diftcrpqt types of, theory, practices close 
logical analysis, may develop some tools for empirical inquiry, l.^arns^to use intellectual 
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initiative and . imag inn^i on , and, acquires ol'ner habits and tools' i-uch as sonni^tic analysis • 

. ‘18' • ■ ■ ’ ■ 

, atid Viil*-ic judg.in,^ fTiat a’re 1/i s mark and tliose of hi s field.. • • 

. I . . ■ [ .■•■■■ • ■ ■ 

Recollection here moans the process by wliich awarenoss and skills'tiiay be stored and , . 

' . f 4« •; ‘ . ■ » 

. retrieved.. Certain faef or conceptual princ'tpl.ds may be Icarmed, separately or in 

combination, and skills may he developed that 'can be. quickly* and economi ca 1 I’y Iransfcnyd 

^ .and used in more th.an one prob lem" s i'tua t ion . The analysis of a domo^ ic rcl at iofi nidy 

involve fact^.of-a psychological nature, co.nccpts of fault or skills of analytical Invest.iga- 

tion that may be pe'rtinent to a criniinaj matter, a tort matter or a matter of economic 

• . • ' / • ■ ■ 

concentration and regulation. Rdi nforcement -in learning, ’or tho. need to repeat kinds of 
learning experiened, . whbl ly or tn dart}’ directly or indirectly, also bears on rec^J -Icct ion 
Re i n f oYcemen t may be insufficient to permit effect i\re recollection or it may be excessive 

/• ..*1 ’ I " 






V 



and a waste and a bore- i’n learnirtg experience. The character istf cs of memory al so. reflect 

’ .A' i . • ■ ■ j' 

directly on recollection. Learni ng '^xper i.e'nce , I'bat has been clco', vivid, nieaningful, 

^ .of syrnbolic s i ghi f i'cance and consequential', in some, way to the student, entertains a 



better prospe'C-t- of being stored in me’mory arid .accessible to retrieval.. 



(“ 






Cognitive learning is. rarely the\c6niplcte, efficient and thorough proces's that^is 



\ 



b8. Gagne, a learning theorist, observers that there is a seqlicricc of objectives in the . 
cognitive (or here, mo re' spec i f i cal 1 y , the connective) process. . iie notes that, the process 
moves from (1) a simple connection to (2) a choj^n or sequence; to (3) identification to' (h) a 
concept to (5) a pWriciplc to- (6) higher 'O^er 'pr inciples. ‘'S.bme of the steps are subordinate 
to others some or all of the t.ime, See Gagn^, "F-du cat Iona 1 Objectives and Human .performance, '* 
in Learning and U:he Educational Process ,, op . cit. supra note 37 at pp. 18- 19 . 

' ’ ■ X “ ■ ■ k ■ ■" ■' ■ 

49 . Recollection, as the term is here utilized, is a dynamic''prcicess. Dev/cy, in fact, goes 
a step beyond in. his discussion of the climactic phase in learninig and education. He thinks 
of learning, not as residual but as instrumental aiid continually changing and mod i f y ing the 
■experience of the indn.^idual and the impact o‘n his envi fonment . • Thej idea of cduca tijan . . . . 
is the "idea of conMI^ous reconstruction of experience.'..' While all th ipki ng' resu 1 ts in 
knowledge, u 1 1 irnalefy. the value of knowledge , is 'Subordinate to its use in thinking. For. v/e. 
live riot rn- a settled and f-inished v/orld but i ri ’orie- wh ich is going on, and where our main tas.k 
Is prospective, and v;hcre retrospect - and. all ^powlcdge as d i st 1! ricf f rom thought Is 
retrospect - is of value in the solidity, security .and fertility it affo.rds our dealings vji th 
the future." De.wey, op. cit. supra note 4 at ppV 93i 177-78. ‘ * 






50 . "Re inforcement".. i s a conceptual come rstonc. in learning theory''. In lay terms it is more 
familiarly Ideritified with the now classical formulations of the learning theorist--, Thorndike, 
on the " lav.' .of "effect." Thorndike postulated the ef»fects pf rewc.;'cl in different forms and of 






punishment on '.learn i ng, -'conpl ud i ng ultinately that,\ learning is governed by the lav/ of effect. 
, nore I 6 ; above, ^and 'rel ated text. . . , 
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V optlnTa.lly or thepret i cal ly possible.' There are nbglects and interferences.^ The learning 
of var’ious cognitive' processes .and tp'eth'od.s may be, limited by the bi'ases and necess rties of - 

. ■ ‘ • / ■ ■ . * ’ • * A a* 

. instruction^ “The erhp i ri cal mode of inquiry, or the development of factual materiaUIn which 

to give problems alternative conceptual or deftni ti'orfal, frames, may be neglepted. There 

* 1 .% • ' * * 1 ^ * * 
may be too much of an a 1 1 i terat i vq process in law learning so thbt methods of analysis ^nd • 

. . • . I • , 1 - . s 

. inqui ry, sound too much alike and there i s,l i tile- real sequence and developmental n the 
• compos i t ion of learning;^^ There may be excessive reinfSr.cemertt of the process of. associat Tng 
analyzing and, classifying legal doctr ine , and- lea,rn i ng may take on the character of .^(/ril 1 
rathe r ' than concept i^n , connection and recollection. 

■ . ' ’ ' ’ -X \ ' ■/ 

At the persona.l level of student experience, the pace at v/hich each student may learn 

y ^ . \ < ' ■ ■ ■ ’ c *2 ^ . 

and" integrate part I culaA^cogn i t i ve processes may vary.^^ Some may be quicker and seemingly : 

more . intuitive. Some ha\^e better memor ies. Somejieed more reinforcement of certain or • 

. several processes than do others. The student who is more guarded in,;Tiis psychological 
experience, and prefers intellectual expeVience, may find the connective protesses in 
cognitive learning more congenial than the development of pr^lem pqssibi I i ties jn.a i|ve/ . 

( experiential universe. He’ may also be more inclined to explore dimension^ of 'legal 'doctrine 

’ " ' i ' . ^ ’ 

than consideration of psydho log 1 cal ana'lysi-s or public policy development.. The student with 



51. See note 9» above. , \ ^ ' • ; ! . • ‘ • 

52. .Sequence iS a vitally important concept both,' in ind ivi dual . learn i ng and" in curriculum 
planning. Sequence in teaching and learning sho.u'id be governed by 'sVeh considerations as- .' • 
c:,!riosity, speed of learning, efegree of recal 1 , Vrelevancej..and\trans,ferabi 1 i.ty of prior ' 
'v.v'ning, power of previous learning to generate ne^ hypotheses, the form and. content* of the 

or newer stage in learning, and so forth. Much\yet needs to be learned and .known abqut 
seqiifential operations 1 n cogn i t ive . learn i ng» ■ An instance.wi.ll be cited out of context, to^ 
demonstrate the importance , of sequence in learningi . Rqthkopf , an educational the.ori'st, 
studied problems of. sequen(f§»-'in written instruction. He yar ied. "sequence and the placement 
o/, Various elements in writtep English stories and' ihen evaluated comprehension and learning. • 
He observed that immediate repetition of a fact, even 'when phrasing was varied, producdd^ess 
'(earning than delayed repetl t ion but' more generalization to a prior context of informatjiOTi y 
'Uoth.kopf, "Some Theoreti cal-and Experimental Approaches to Problems in Written Instruction," 

In Learning and the Educational Process , op. cit. supra npte' 37 at p. 193. The .proper 
sequential arrangement of interest and Invol vementy fact a.nd theory, learning 5klll and ^ 
prior information is an ’important element In learning*. .’Brun&f ndtes 'the probl^em as one of 
the principal elements in an 'effective theory of instruction. See Bruner, op. cit. supra . . ' 
note 23. • • • ' ' il • . ■ 

‘ ‘ . It*-' 

- ** . V " ' ' ( « ’ * , V t. 

f 13 . See Bruner, op. cit,' supra note 13,''a^ pp. ^2-44 and 50-'53. * ’ 
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,f nioro sanguine: cipi'i'orich' to life iiuy sco more riun i t- i Ca t ions io divorce problem Ilian one' 
whose rcm 9 e’"of personal experience and interest Is more limited or remote'.' Notivotion, 
experience and sheer capability or case in learning will significantly influence wliether a 

por't i Qu lor student-.f i nds nnqu i ry of p certain kind or in a cer te- i rq area liormoti i z i ng inul' 

* • ^ • 

rov/a'r'ding to Kis v^ays of thinking cind modes of experiencing. The conscc|ucncc of a lack. 

of. harmony and sSit isf act ion jnay bfc a seeming cognitive inability to gras|j, negotiate or 

' 1 ■ ' ■ . . . . ■ 

retain well. In effect there- may be a block or a limitation in cognitive skills and 

^ o ' ' ' • 

.applicatidn because of limited or negative interest, meaning, involvoineiit or consequence 

for the 'Studen t . ^ • - '.i 

Anotfier way to indicate restriction in cognitive learning is to recognize that 

dfff^erences in subject matter affect differences in learning possibility. Subject matter, 

.1 p 

' * 

niCj^nlng the issubs, values'br methods involved in learning, may be too difficult or co.mplex 



•to comprehend. /It may lack'.relevance for tjie exp^ience of the s tudbn t , '.per haps because 

■ ' - ' '■ ' 

'"of its r'emotencss" to personal exper ience.or because i t^ full meanings and ramifications' . 

■■ ' '■ ^ 

have not beeri developed effect i vely. -It may be associated y/i th unhappy learning experiences 

r . ■ , " 

such as pr ior • f a i 1 ure or disenchantment, so that a negat i vo di spos i t i on to learning exists. 

+ 2. Qharacter I sties or 'F eel i ng. Processes . The energy of learning is proviaed by 

basi:ally emotional processes, “-its use\ and. d i rect ion is mostly a matter of personal motiva- 

•' 55 . . ' ' • . 

t.ion. Motivation is, in a sense, the need, the urge and the interest to learn,- to 

achieve or to gratify. It' is a consequence of frustration as, for example, v/here a student 

has experienced social discrimination and consciously or unconsciously thinks of law as a 

means of acquiring intellectual and political, power and* affect ing change . It may be the 

development of curiosity and- the student jiiay be interested in the ideological framework 

and the means for sol ving.econ.omic problems. Motivation sets up a kind of ^cJ^ing behavior, 

* * "n '' 

whetheh this is coping "(perhaps , more accurately, defending) to sfilve personal problems, or 
coping to change social priorities or to develop personal skMls and mastery, ° 



54. See,, gene ral ly, notes 12' through I5i above. 
55 •- See note 1’4 , 15 and 37, above. 
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,Motivt-tion iokes on direction as a coii5;ccn.ic’ricc oP the s t rue t.ur i ntj of [>erconnl 

' ■ '''X ' ' .• 

ox()crihncus . It is fort'i-f^i^ ci by anxiety and by the personal cafr c i I i c,s ' of i nqu i s 1 1 i venoss 
.^•-nd imagination, A student for v)hiom a quantum of experience Is lh<>t fi i s father is a I'awyci^ 
may develop an interest in and empathy for the operations and functions of law. His intel-- 
lectnal acuity and iniaginat ion' reinforce his interest and enlarge his capahi l.i ty for dealing 
vji th matters as he proceeds in learning. Moti vation Is reinforci. d because lie fuels rewarded. 

A different example would involve the student vdmse anxiety «and pnrhapr. anger are generated 

■ ■ ■ . . ■ ■ / • 
by experiences of injustice by autliority,' v-du^lher this be parenlal ciMlIiorily or llic restric- 
tive authdrity of social cusjtdm and tradi (,ioii .■ Anxiety and anger are a driving force fliat 



may 'create or reinforce the disposition to leoffT. Learning becoirjis a means to future correc* 



tive, adjustive or eycn rebellious action, and- the tools and skills associated vyith law 

\ - ■ / . I 

may be the tnediuin./ , 

Learning without some kind of personal motivation is a matter of indoctrination from 

5 ^. 

without or uncongenial and forced rote exercise of mental capacities fromvAthin. 



56. Note the'obse rvation by Reich that. law learning in current curricular designs becomes 
r--tediiim. He says, "^Stuclents c'ahnot find courses they v;ant to take. Having caught on to the 
\ .lassrfjom method, they drowse through increasingly obvious repetitions. They try to find new 
interest outside the cla.s_sfopni In legal a id , „ pract i ce trials "or 'law journal work. All too 
often law school ends wi;i:li students merely marking time. Reich, op , c i t . sup ra note 26 at 
p. 1402. "See also ^vol^, op. ‘cit. supra' note .18 at pp. h44-45. ' . 

A major'lack is the failure to nurture motjvat ion and gear its development to the 
development of learning. It is more than possible, and quite likely, that the earcfy emphasis 
on narro'.y cognitive learning in legal education quickly satisfies, or easi ly thwarts learning 
motivation. The student learns the basic d i a lecti'Ca 1 approach" ar' :l doctrinal skills and 
applies these to basic;areas of law. there is nbtiri.hg y_[s_iy.y, l:-f-t.,J’or him in the formal 
legal education process. 'Alternatively, if learning v'/e.re geared to his feeling, interest and 
experience, he might seek to develop skills relating to‘’fact. and .theory, and enlarge his. 
awareness 0 / problems and issues, in a more n'atural, varied and pjrsonally meaningful progres- 
sion. The qropos i t ion, . of course, applies particularly to bright and capable individuals., 
and it is fTOm this spectrum that law students are drav/n. As Dev;ay observes, "Especially is th 
educator exposed ro the temptation to conemve-his task in terms'of the pupil's ability to 
appropriate and reproduce the subject matter in set statements, irrespective of its organisa- 
tion into his ac,t i v i t ies "as a developing social member." Dev/ay, o p. cit. supra note 4 at 
p. 227 . G^r-dfi^, in his oft-quoted and' i;c I 1 - rece I ved book on Ex .~ ■ 1 1 e nce (1961), says (the 
schools and colleges) "must equip the individual for a never-enc’.':g process of learning; they 
must gird his mind and spirit for the constant reshaping and roe- ninination of himself. They 
ca'nriot;'Cont^nJ:-^them5clve5 with the time-honored process of stuffl ig students like sausages or 
even the possibly more acceptable process of training them like s ':a'l s . It is, the sacred 
obligation of the schools and colleges to instill in their students the attitudes tov/ard 
.^growth and learning and crea t i vi ty v/h i ch v/ill in turn shape the s ciety." p. 143. 
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The lad; of ino L i^vo Li on 'af foci ;/ r.cce()t ivi Ly to lf;.i r n iiig, ' I In; dcgiv- of i n i. t i a t i vr .iticl inwigina- 
tion tlie btnclcnl will or will not show, and tlio 1 iiiii ts of his n. i on I. ioV <iii(l rcciol loot i vi; 

I' acility. Ul i; iinatoly, the lack of motivation for law probk:iii solviiuj or l.iw loartiing tony 
result in the disuse of trained legal skills and sensitivities or in flic panclcw incj of these 
skills and sensitivities for a^;^, including unconscionahle', purp./sn. Inmost instances, 
y Lhe lack oF learning motivalion will be reflected as one cause of student dr*op-out or 

4 

lea rn i ng f^a i I urc . 

Empathy is a quality of emotional experience that affects Che intensity and sensitivity 

- ^ • c? ■ ■ ■• ' 

of the student's involvement' in learning^^ and other matters.^' Tiic cmpatliic quality and 
■' eriipa th i ?; I ng ‘f ac i I i ty' express emotional bonds the sk*->dent may feel tov/ard another person, a 

57. "Empathy" is a term of relationship between a person and someone or some tiring else. 

' ,lt is germane in all human relations and particularly important in .intiniotn associations. 

Rogers, whose fiuman i s t .emphas i s in his theoretical formulation of the psychotherapeutic process 
is notable, def ines .empathy as one person "assuming. In so far a«> he is able, the internal 
frame of reference of thejother person], to perceive the world as the /pthei’ perso^’sees it, 
to perceive the {other persori] himsc.lf as he isseen by himself,- to lay aside a 1 I percept ions 
from the external frame of refe rence ,wh i 1 e doing so, and to con.mun i ca te something of this 
empathic .unders Landing to the {other persorT]!." The ability to ei.ipathize may be aiiOther vmy 
/ 1°*^ saying that one person is capable of taking the role of the other, an essential aspect 

I' of all interpersonal communication," Rogers, Client-Centere d Therapy pp. 29, 3^8 (1951). 

An "empathy" for people and causes may be observed in a distinguished work on living problems 
' and social problems by Lewis, The Children of Sanchez (1361). There are numerous other 
■instances that di s t ingu i sh. "warm" and engaging from" "cold" and repelling attitudes and 
feelings affecting learning and other hunian relations operations. - . . 

The currently popular concept of "sensitivity" is substanti.il 1 y related to "empathy." 

Both concepts involve a broader awareness, especially an emotional awareness, of experience 
^ though empatViy may suggest more emotional commitment. Shaffer is one notable law teactier 

v)ho lias sought to incorporate sensitivity and, impli'titly, some empathy in both his teaching 
methods and hi^ formulations of attorney procedure in the area of testation oncKestate 
planning. Much of Shaffer's work in this direction is as yet unpublished but see Shaffer, 

"Will I n ter V iev./s , Young Family Clients and the Psychology of Tcslation," h4 Notre Dame 
Lavrye r 3^5 (1968), and _cf . Shaffer, "The Psychology of Testation," dO.8 Trusts a nd Estates 
II ( 1969 ). : Levy, a teacher of family law, also works the sr^n.s i t i vi ty- .and empathy-producing 
e.xperiencc Into his pedagogical framework. He describes this exp-orience in Levy, "The Family 
Law Project at the . Un i vers i.ty of Minnesota Lav; School" in Huma n P.ela tipns i n Law //3 ( 1 969) . 
an occaslorial ncwslet;ter privately distributed to interested lav; teachers/ by Professor 
Richard Boardman of The Catholic University School of Lav;. , • ' 

•• »■ ^ 

"Preventive la*//," a concept developed >?.nd fostered especially by,Brov;n, Implicitly 
involves no.tlons of empathy and sensitivity in relation to cl ipnt ^iceds and Piunian prob lems. 

See Brown, op", cit . supra note 27 and Brov;n, "Experimental Piev.nr.tive Law, Courses, ," I 8 
J. Le g. Ed. 2 12 (I 965 ). - V ' 

(' ' •' . 
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c«iiiscj-or 0 consequence. Mostly, this is rlcrivccl From prior experience liiriL conuc.ioufMy 

iirt'JniosLly unconsciously sets up e;notioncil connect i ons of plcosuie, concc-rn , sh.iiucl ru-c:cl 

nd r.imiljr binding experience. A stuclunL inoy enipcilhizo with a lutulie r. Ili.'il,- is to s.ny,, - 
■4 . . • 

he may like him, perhap,s • strong 1 y , and tfi i s focilitotcs learning. A sludeiU m.i-y sense 'the 
sharing of a need with a client who has been deprived of certain riyfiLs. This einpatliy may 

induce him more strongly to learn and to probe so that he can be or become more; hdlpfLil. 

/ , • 

A student may feel anxiety or scrtowbecousc of the quest i onnablc liurnanistic effucts-of 

certain sociaj policies. This empathy and consi;:qiien t drive to seek change provides a basis 
for more, intense and more involved lav/ inquiry. ^ ^ 

The approximate emotional opposite of empathy is indifference or a lack of involve- 
ment.^® . Indifference in a student is a basis for more mechanical mentail operatioh. The 
incentive to inquiry may be lacki’ng, and there may be a lack of suff i crent- confeern for 
valuationol processes.. In effect, a lack of interest, concern and feeling reduces the 
capacity of tlie individual to feel, understand and effectively resolve problems., it is, to 

a degree, a form of isolation from the universe in which one works and' lives even as one 

,59 

1 .neclian i cal ly neoGtijtes .some aspects of theSe practices, The lack of empathy and the 

lack of motivation are, of course, closely related. The lack of feeling an.d^ the lack of 
drive both contribute to mechanical or negligible learning experience. 

Resistance is a highly relev*ant emotional phenomenon that mciy keenly affect personal 

■ f I 

60 » ' * # * 
learning. Resistance expresses fear or dislike and takes the form of '.avoidant or 

<• . ■ • • • ; , - ■ _ . 

58 . notes 14, 15 and 37, above. ^ ■ j 

59 . In this connection, see V/atson's comments about problems of avoiding or omitting human 

^mtact in law and legal education,. Watson, op. c i t . supra note I 8 (IS 63 ), p. 12 and (I 968 ), 
p. 111. See also.Redmount,. op. cit. supra note 2 at pp. 203,205. I 

60 . "Resistance" is a prominent phenomenon to be accounted and dealt v/i th It the experience 
of psychotherapy. Psychotherapy is. in many respects, an analagous learning experience to 
formal educati-on. "Resistance" and "blocking)' gs has been noted, may. be unconscious and 
outside of the scope of deliberate intention or, in some senses, it ^ay be conscious and . 
deliberate. R'fesis'tance as a phenomenon and concept Is discussed in a highly readable treatise 
by Fromm-Reichmann, Principles o.f Intensive Psychottierapy afl:- .1 09- 2.0 (1950). 
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cppositionnl bot-uivior. This nio>- be shown in roleition to a person, nn idon, a way of 
experiencing, a par'ticular set of values or other niQttor. A student tnny ovoid or resist 
sotfic learning because he is fearful, locks confidence ond^clr)os not want to-be exposed r 
exploited. A student's dislike for a teaefier may take the form of rcsistonce to the 

• * jr 

latter's ideas,. A distaste for a particular value emphasis, such os the''piychologi cal , may 
result irf the avoidance of problems and solutions in terms of their psyclio logical cliniensibns 
The restriction of student rolej.and the use or abuse of personality in learning,' may set up 

resistance to teaching methods and to the -teacher's patterns of conduct and assumption of 

61 * ' ■ ■ . . 
role. Resistance may be obvious and easy to Interpret. It may also be more subtle, and 

unconscious so that certain lacks, voids or failures in learning may no.t be clearly 

. V '' 

identifiable in terms of resistance. Resistance, based on some ‘unpleasant, connect ions in 
the student's mind and feelings, sets up and reflects mental and emotional blocks to learn- 
ing. The identification and modification of resistance, v^hethtr it exists on a mental or 
emorional basis, is an -important element in the teaching- learn ing process. 

- . ■■ ■ ' _ ■' f 

C. THE TEACHER 

A' - 

" The teacher is also an entity in the teach! ng- learn I ng experience to be 

. . . ft . - ■ 

identified in terms of his thinking and feeling processes. He also has underlying capacitie 

' ' 62 

dispositions and experience^ that affect" what he teaches and the way he teaches. , And, in 

addition, iic has or develops "delivery techniques" that reflect his method and style in 

\ 

presentation and persuasl- n. 

1. T eacher Thinking and Feeling Processes . Cognitive empheises of the teacher will . 
reflect the ,s"t rengths and weaknesses of his own learning and reliited experience and tfio ' 
dispositions and skills that are most comfortable or meaningful for him. Some teachers are 
better than; others in the conceptualising and problem defining process. -There'may be more 
latitude in their thinking and ideas so that they can encompass different kipds of behavior 

61 . See notes 36 and 39i above. ' 

62 . Cf. V/atson, op . ci t. supra note 13 (1968) at pp. 109"1^J and ^eairs, op. cit. supra , 

note ^’■ 2 , na'ssi'^. ■ ' ' ' 
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Or issues, or different utiiveiscs. ■ Olhf r Lcrichcrs with noi fov/ci; learnlnc) and experience inoy 

\ 

be coin fc>r tab 1 fc i n •coiicep t iial i m i ng a problem orily in terms oF its legal rofcre.nts. Fact ' 
• 4 ^inc;iti ry may be liniilecl cincl/lcgal do/triric; acceiiliia terJ in order to arrive only at a more- 
parochial legal solution to problems. 

• • f ► 

« ■ ■ ■ rj . 

.Some teacliers operate better with and prefer deductive and analc^gic processes iji a 

principally intellectual universe. Others may go beyond tii i s in their connec t i ve- p roccsscs . 

They. may be able to use inductive inquiry more efrec'tively and tiiis may. include some 

i nqu i s i t i venes 5 ■ and skill in me thods of enipi rical investigation. 

A tqacher whose particular Tlearning skills and experience have been reinforced by 



subsequent personal. and professional 'pxpor ience likely wil^l reflect this emphasis in his 

subsequent recol Icctive ability. If he has worked professionally with problems of 

\ * y. 

crimino 1 i tV",\ or conveyancing, he likely will be able to draw more on problems, concepts and 

\ .'■ ■ ■ ' 
methods in these matters in as much as they have been reinforced and made more immediate, 

s . ' 

■ ■ ■ • ■ / s. 

vivid and mcahingfu) for him. Transfer of learning for him 1 s the transfer- of cognitive and 
emotional experiencing from criminality or conveyancing t0>, other law-related problems, 
i The- mot i va t ional dispositions of the. teacher are a principal structuring -characteristic 

’ . " • ■ • . ■ ’ -T 

of his leachi ng" methods and aims. If his conscious concern and value stress lies' with the 
reform I ng of civil procedure, or trial procedure generally, his t'iach 1 ng wi 1 1 reflect liis 
value biases and stress . the methods and insights that have to do wi tli reforming law. If 
he is of a more, conservative bent h is. moti vat ion and comfort may involve stressing stability 

. I ■ 

and con t iruii ty i n law and other relations. '■His teaclilng of the lav/ of contracts or property 
law may stress problem presentation, analytical cc>nstructs and legal solutions, that shov/s 
lav/ and legal operations to be dependable and consistent and a unity in e>cper iepce , 

The rnoti vat iofTs of a teacher for Leaching are also of focal concern. His Interest in ' 
teaching may be peripheral to, his interest, in research or in public service, A proper 

63 . Cheatham observed that, "V/e 1 av/ teachers are slov/ to ^grant' and act on two facts. The 
V first is thaL we are teachersj K'e v/ill gladly ao'iii; L that v.'e are lav/yers, social scientists, 
^\^scholars, jurists, phi losopliers^t - all of tlie.se. But teacliers - fn.rdly tliat! The second 
fact is that teaching, like other professional work, is itself wortliy of stud-/ in the 
.r-ioivc-rs I ties, the more so since It Is a majer actlvi-ly of the uni/ers 1 1 ios ." Cheatham, "A 
\..jennjiar In Legal Education," 1 J, .l.eq .''Kci. 43S ( 13^1-9) • See also '.'otson, op. cit supra note 18 
(igoa^ afpp. 106-07 and 111 - 13 " 
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conc>'‘ni wilii teachitig niolh^Kls and aims may bo. noglcctccl as the tc-ither'^ ciujrgl«.-s arc. involved 

c l"SC.H.-hc:i'e . \lpi"»c , ho may*bring his peripheral inloresLs into the c 1 a s 5 room '"l o fin excnisive 

«» 

leg ret'. . Students, willing and intorcstuil or riC.l, may be pressed into the service of tlie 
teachor's research or ptil.il ic service intt-resl i.mder liic guise of learning oxpci' i luicc to 
^ be given proper learning crc.-cJIt. The quality of leaching n^oc i val iuii may uli;o shift or 

chejnge in time and a shift, pr loss of interest may occur. Teaching may become more mechani- 
Col and attitudes may become^ more cynical. ' . 

Covert and unconscious jmotivat ions iiiay also affect teaching skills and d I spos i tions . , 

A teacher with a strong aggressive bent may enjoy dial^cti.cs in the classroom whether or not 
. this is relcvan't and effective learning procedure in a pafticylar subject rtott^r context. 

• A te.aciter with a strong nefed for dominance may rel ish *and..exerc i sc his posiilbri of authority 

. i . . ' \ » 

65. . \ 

in the classroom- excessive) y., 'This may make for insensitive response to student needs, 
feelings and attitudes Chat. are a crucial' part of the student's learning dispositions end '' 
even his capabilities. ; . . 

The quality of empathy and the empath i 2'. i rig ability of the teadicr v;i 1 1 strongly affect 
,t .lis teaching success. Some teachers may relate to students better ^han ctliers, and some 

may take a greater interest in students than .others. Some teachety may- identifv more st rongly 

; with the subject matter they teacli, and may empathi-ze mot'? with the prob.icns involved or 

. / ■ 
with possible sbjutions to be taken. They may tend to shov/ more involvement and concern 

■ - . ... ■ ' . o 

and perhaps, more inquisitiveness and imagination. The more remote:, unaffected o.- dis- 

^ interested teaclier , ■ such as^ one. who prefers to live, in his ivory tower of prefers extra- 
curricular roles, offers the student 1 i ttle .^motional . support or personal opthusiasn to 

V ‘ ' \ 

,, aid in the process of learning. ' 

Resi .stan.ee, whether to a student because of certairt personal qual i t ie.s or to a 
subject matter because of its personally alien and unlikeablc character, creates teaching 



64. See note 39. 

» 

65 . See note 36. 
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ij-s well ao learning blocks. Tlio refuse] of i nvo 1 or ncc<*f;.f.oiK.e by a Lco^hcr because 

•of resistwincc is tontainounl to a void in the lodt ning f3oss i b i 1 i t i es for i\ student . 

Res I ‘j Lt'incc , like: empathy, provides tlto cmol.ionc'il assoc i, ill: ion that in.iy c i then liinJer or 

, ' . ’ ' ' ' ■ * 

tidvancc, piir t i cu I n r learning and the tocidiing-lcnrning process. I ■ ' ’ 

* . ,■■■• 

' ..Techniques, of Teachin g D eliv ery. Teiiclicr dolive.iy may l>c characteristic of the 

feaclicr in liis teaching', qr it rjay be distinctive and a<IapLcd U) his sulij octf niat to r . It 

* . . V.' ‘ * 

may be bqth. The techniques of 'teaching delivery n'lay be comprc'lumded in , terin;;, of two vital 
aspects qf teaching, .presen tfi t i on and persuasion. - ■ . 

Presentation^^ rnav be 1 nf orniat 1 ve , open and direct. That is,- tlu; teacher may present 

all essentials or identify the sources from which all cssentiaTs may'd>bs^cqu i red . He 

. • • » ■ ... ' 

presents a problem completely and unamb Fguous 1 y . He identifies all sources of information,, 
and lie states' the conclusion oT outcome in problem-solving or lc£irning that may bo 
expected. In this presentation method, learning is thtou'ght to be a h igh 1 y order 1 y 'process 

... . V . ■ 1 ’ ' , 

and the ‘eniphas i s is on the connect ive ' more tbcin • the conceptualizing element in cognitive. 

S . ' . . ''■■ ■ 

lea'rning. The style of del ivory , sui tfed to direct presentation is mostly declarative'. It 
. • • - ' ' . ^ ■ . 

is a "feeding" approach for the' student and the lecture former iiighly structured recitation • 

may be facilitating. It Is possible, though not clear, that_son;e law subject matter may 
• “ " * * . ■ 
be more conducive and more appropriate to this method and style cf presentation. 

- * I • r ' 4 

.j Alternatively, presentation may "be- more Incomplete, ambiguous and perhaps deliberately 

4 * ■ . 

\ . . • ' - t 

concealing in some degree. .The intent of the teacher Is to hove .the student exercise his 

. } *. . ' . . . ■ 

ablll'tles to find and define the problem. This teaching" and Inquiry method may be carried 

. \ ^ - 

through to the connective stages and to some aspects, of recollect ton In the cognitive process. 

The teacher likely wi 1 1 'provi de^ soine essential* characteristics of the problem and the • . 

problem\soj ving process but the student mus.t search the means to carry sol ut ions and 
lcG.rn 1 ng\f ur ther . This is likely subje'et to .gu i dance ^and corrcct/ion by tli.c teacher? This 



( 



66 . Ausub'el infers something about choice of presentat i on 'metlio:' s in his distinction betv/cen 
"reception" and "discovery" in learning. Applying .'the concepts^ lo tlie general process of 
learning, he states that emphasis on reception is more apprepr ia'iu early in learning and 
that; discovery is more appropriate af ter.-/ards . See Aiisubel. op. "i t. su pra, note 9 at pp. 22-2^' 
followers of the Hontessori school of learning v/nuld heartily di s -.gree.^df . Dewsy, op . c i t . 
SJ.JPJJ: note 56 and Mead, op. c it. supra note 38 . <T **"* . ' « 
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prcscnto t ion mel.Sod or.r^uiiKjb tliiMl Icorniri'j c*in in(nilsilivc piuc.o55 chnracl.cr i xcd n.oro by •' < 

• lljc, i nlic run 1. cx i s teiicc of order in thc' ](:arninp process. Il oli>o pre-jumes more cibout 
student bcickground, rnolivotign nnd cupeljility. Tl;«> (mx- sump I ion may or mriy not .hold as 

^ regards different subject matter onci the r tiidc'rit ' r» rciotion tc* x^r interest in that spbj net 
rricitter. The style of delivery in indirect prcscnlotion is lilxdy to ho nioW provocative 
and the student must dope more. The teacher may be, or pcriiaps ought uo be, Tnorc inclined' 

4 

to use the. seminar or Infor^mal recitotiou fo.rni here. Tfiere may he greater ciiiphasis on 
the procedure of i ndepe'^rulent study and ruse.orcli approaches may be st ressed ,, cspeci al 1 y if 
there are ample teaching and research resources and a manageable student body size. 

Presentation may also be totally unstructured or, even fTiore correctly, non-existe.it. 

The subject-matter and problem-orientation may be defined entirc.!y by student need and 
motivation. The character and extent of the • teaclie r ' s presentation is directly related to 
individual student requirements. The presumption he re i s that nicaningfui and effective 
learning may’ not require any clement of formal presentation ^ Tlio style of delivery here 

• • ' Ik ' ^ 

is informal conference and select! ve ^^iscuss ion or seminar Wi th the teacher functionning 

f ' * , 

more as observer and advisor then traditional pedagog. The studr.rit i s 'sol ici t i ve and his 

. . ^ \ ' ' 
needing defines the character and perhaps the order of learning. This presentation method 

' / ' 
and style presumes resourcefulness and' requires capability in the student along with a 

high degree, of motivation. The teacher's role is more restrained but tiie student must com- 

# . . ' 

pensafe with his energy and great Involvement in learning. The.ve attributes may be more 
~ 1* / 

character i St i c of some students than others. Some law subject rir..ttcr may lend itself to 
the el imi nat ion of an^fornial presentation; Other subject matter of a more specific and 

"I, ' ' * 

esoteric nature may requi re . present a t ion in some form and degree as a basis for meaningful’’ 
inquiry free 'of excessive waste in energy and misapplication. Tire prior preparation and 

67 . this is akin to the so -called counselor "non-directive" and, more completely, client^ 

*' inner-d i rected" method espoused by Rogers as an approach to client problems in psychotherapy. 
•See Rogers, o p. c it. su pra note 57. 1 1 -has been utilized as an experimental teaching form , 

■jn classrooms and, in some instances, has been adopted as an appropriate teaching method. . 

• See Asch, "Nondirective Teaching in Psychology," 65 '^sydio,l. Mon ? nr. No. 4 (I95j). Its 
merit is that it capitalizes on student moti vation^to "draw the otudept out" moVe and involve 
him Irijhls Icarn.ing. fts more general limitations as a teaching •.;ethod are noted in the 

'text, above;. •' 
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Icr-jrnincj exp1?ricnce of, a sUiclent may detonnim! the' 1 ow subject niatter areas in wh ich he' i o ■ 

* 

f.iosl likoly to succeed .wi thout tcachi ng presentation . . 

Tcjclinic|ue'i of • persua's I on may also be reflated to teaching- learning objectives but they 

probV>Iy cite more 'indicative of the personal idiom of the' teacimr. As a means and style of 

pcifsuasi on i the teacher 1 i kc 1 y v/i 1 1 engage in particular conceptual structuring, semantic ^ 

operations and dramatic tech.n i c|ues . ' , * • . 

■ “ The teacher may structure conception In various vVays'in order to offer persuasive 

appeal.- He may select and taflor subject mot ter that has human ir\to.rest^ i.c,, he may . 

present* an issue of contract as a matter of so.xu^l -understanding, neglect or violation..' He 

, may Justaposc different problem situations or differing conceptual and connective issues in 

, a ivay that is provocative and dial lengi ng. He may suggest sol.ution.s to problems, or a^ 

* * • . .* • • 
choice of solution, that may appeal to different value interest and stimulate efforts^'to- 

" . . ' • 

achieve the desired result. The, teacher's- persuasion may be an effort to stimulate learning 

' ■ - 68 ■ ’ . ■ ; 
interest and response to a given subject matter. It, may go further and be intended to 

influence the direction of the studentls cognitive efforts and the direction of his emotional- 

. cOmmi tmeri t as to some issue or matter. 

. The teacher's semantic operations^ reflecting the irnpprtonce of • 1 anguage- anal ysi.s In-. 

• .1 X 

• ^ ^ * 

may be geared to alert, surprise or incitfe the student. The close relation between 

■ I 

! 

language analysis and problem solution in some matters'pf law makes seman t ic ope. ra t ion the 

vehicle for problem definition and comprehension leading to effective solution. Semantic 

• ' ■■ ■ . _ 

68. -/It has been observed that Harper's Problems of the Family (first edition, 1952) is well- 

saturated wi th' sex-related, non-legal materials as an inducement for the student to take an _ 
Interest in the subject matter. The risk is that- the sex- stimulus becomes the focal Interest 
and law’is only the remainder. There is limltecl scholarship value in a stimulus' to learning 
that is too personal, intrusive or Intensive. , . 

69 . Semantics and the analysis of language usage as law learning subject matter have had a 

persistent advocate in Probe rt . "He, haS v/ritten a number of articles on semantics .in different 
dimensions of' law experience. See particularly Pfobert, "V/hy Not Teach 'Semantics' in l^aw 
School?" 10 J. Le g. Ed . 208 (1957). Here he dc-.scribe's on exper irrnntal effort to empl-jiy 
semantic analysis In, the law classroom. See a 1 so. Probe rt, op . c i . supra note 9 and Pfbtert, 
"The ■ Psycho-Seniant i cs of the Judicial Process," 3^ Temple L.Q, . 235 (iS&l). The subject goes 
to the development, function and usage of language as mearling. Ii goes beyond tiie more 

usual legal • analysl s of language in statutory construction or judicial opinion -arialysis, Se e , 

^oenarally, on the subject, Brown, Word^.. Xh i n and norris, Sicins, Lang uage and 

behavior (19^i6). • 
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operations may be presented in highly emotional and, logical form’s, such as in dialej;tics 
or doctrinai re teach'ing, so that, the student may be caught up more in the emotional than' in 
the l^ogical elements of the semantic approtftih. Another risk, in a highly verbal , profession' 



' is that the symbolism’; meanings and uses of language - the semantic operations - are given 

' such p/ominence that .problems., may be obscured and problem analysis made too narrow. • 

■ ^ . " 

’ ' Semantic choice may be one aspect of the. dramotic technique employed by a teacher. 

• .’Consciously or not,* the teacher dramatizes in orderto influence. His dramatization may 
even characterize him as an actor, and 'the risk her^ is that fhe student 'will be more^ 

• responsive to the acting style than the substance that the. teacher delivers.. Because 

' of'dramatic flair and . doctr i na ije rigidities, some .teache rs may be identified as eccentric,” 

^ * \ r • 

f / ■ i- 

egocentric or 'prima donna in character. Such fpeus on the teacher may produce .a -negative 

• . . • ' - , • 
charge for learning. Dramatic technique nlay involve choice of subj°ect matter, choice^and ' 

** • » ' * * ^ 

.• style of language, physical appearance' and methods ^^f phys.i cal, preseritajiion , an® ah adroit 

use of setting and circumstances in order to generate more awareness or appeal. Dram.|3tic 

technique may include the use of students to stimulate involvement or to set up simulated 

• ' , * ^ • . . 
^ !;xperience in order to make problems or issues more meaningful and personal. . The dramatically 

effective teacher does not stress drama so that pet-sonality and sensation predominate over 

. . intellectual content and rational inquiry. Neithe'r does he neg.lect or lose* ’s i ght of dramatic 

means and necessity as a way of stimulating learning interest and emphasizing some learning' 

Content, = . . 

D. THE TEACHING-L'CARNIMG METHODOLOGY ' ' : 

fVie context in which subject-matter ought to be considered in legal education’ 

Is first learning and then law. That is, principles and i ns Igh ts 'rel at Ing to how students 

l.earn should i nf luence . the teaching approach and »characteri sties of subject matter more than 

systems and procedures that govern the operation of law Itself. The student is not taught 

law. He learns how to think about and Work with characteristics of law aqd matters relating 

to it.7“ . ^ , . 

j.,.70. .Cf. law teaching aims "defined by leading spholars and educators in note 34, above. / 

'l_ ' ■ ■ ■ ‘ ’ll 
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^ • Principles in Leorn i nc,; Mot ivaL i on , Se< ii iencc, R r*! n f orc f. nicnt ci nd Tr an sfer . 



7i. 






Jh,<'i‘rc arc a fey/ governing'principles that help to cstab 1 i !;h .the characteristics of law. . 

* « » • V * . 

teaching arid 'subject ma't ter for learning purposes.. Learning is achieved through first the 
1^ot Ivat ion cind then .the. capvTcJ Ly ‘of ‘ the student. Motivation i s the. vchi cle tliat provides 



V 






- p 



drive, inquisitiveness and pors i stcncc . ' 'Capacity provides, in part ai least, the means, - 
* ; i 73 ^ 

rate and qualify of understanding. ''Subject matter, then, must first seem to ba or must 

A'l • • • ‘ ‘ 

be, conic importatit. ^ind relevant to the student. This can be aciiieved If tlie sti!f?icnL can' fee 1 

‘ t , ' • ' , ■' 

himself to be a port o‘f the lav/ experience. One means is the slmulatiori of l-cgal prcblems 
from the perspectives of cl lents, citizens, lav/yers, Judges and so forth.'*. Anothei: is 
to proyi^e\an intimate or relevant experiential context in v/hich the law Issues arc 



>> .. 



'71-'.^. 1 generally, notes .14, l6, 37/ 47, 50 and,^2, above. 



1 ^ T 

72. Sep notes- 14 and 15 1 above. 






73. .Sec no.te 6, above. 






*74.. "Kole-plclyit)g"' is a f am i 1 i ar educative device in the beha.vldral sciences and in 
other le^arning contexts. such .Tt management training. The role-player adopts wi th, more or. 

■ le°ss fidelity the outlook, “concerns and stereotypic behavior of the party or entity he 
l'' '‘ep resents . .With this as a framev/ork to set party dispositions,^ the perception and 
I uo.gnition of problems-, and thinking rnet(iods, can be more readily unde rs tood ' and imitated.- , 
The ..role-player may then partic.jpate in the simulation- pf a p rob’efn-s i tuat ion . Learning 

proceeds from an experiential framework that samples and tests tliinking and feelfng styles 
and concerns itself with live or 1 i fe- hike prob-lems . 

^ , ' ■ ' ' “ ' ‘ ■ - ' 
- • "Role" is the subject of a major concelitration of inquiry i n .soci o logy. See Biddle- 
and Thomas,. Rdie Theory : Concepts and Research -( 1966) . ,‘Cf. St muss , Mi rrors and Masks ° 

• ( 1958 ). "Role-playing" i's the outgrov/th of the psychotherapeutic, theo-ries’of J. L‘. |loreno. 

See. Mo rp.no , Psychodrama ( 1 Sl46) . Sep a 1 so /Psychod r ama and Soc io dr ama.-i n American Education 
(R. B. Haas, editor) (1949). The ■techn'iaues of role-playing- and i fs p.oss ibi 1 i ty for • 
general educational and mostl>/ pre-col lege classroom use^are presented .1 n Foster 1 nq- Menta 1 
Health in Our Schools , publ ished by the /Association for SuperVi sion and. Curricu 1 urn .Devqlop- 
.ment, N.E.A., c. 16 (1950). In the corveext of legal edycatiop, thev- edu cat ive de^v ices of / 
student appellate competition' and rr.ooy court Involve role-playing. ^ See alsc^Brown and 
Bonanno-,- "Intei'sc-hqlastic Mock-LawrCfff,i-ce Competition -, A Description and- an- Invitation," 

15 Student Lav/ye. r Journal 24 ^(1970)]. / Of . Shaffer, op, c.it. s upra note 57-' for an example 
of simulation in relation to legal counsel ing see Brown (1970), op. c it. supra note 27, 

_ I ■ I. / ‘ ' 
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. 75 > * • • ‘ 

orK^fcilivc:/ For exciinpic, rnnM:'f:rs of b^mkrmplcy Ccin be niorc i nt iinati/: ly iiiv!' ‘rf.looci cjncl niudc 



n>erc relevant S f iho ‘ituclent can 1 i l:e a .or’ospecti.vo bankrupt ancl face Ihe^ factual 

* • . ^ . 0 
> , • *■ 

r>iid lego) i souer. v/i th v/h.ich the. b-arvl:rupt must deal. The s tudent ' s i nher ing -niot i vat Ion’s •and 
interests may provide the primary thrust that leads him to inquire and learn more about, 



■.Ji 



for ins.tai\cc, the law of contracts. or of community property. 

76 ■ ** • 

w In effect, a sequence' develops tn.vdiich the student moves from cxpciriencc to 

generalization and, most probably, from fact to law. The ■ sequence is sustained by mot i vat ion 

■ ■ 1 . . ' ' 

and goes thrc>u'gh an evolutionary cyclCjjor progross ion, Generally, one goevs from the simple 

to the complex, from the conci^ete to the abstract, and from obsetvotion to analysis to 
synthesis. Sequence implres direction and it avoids sfaghat 1 o.n and incfrectual repetition. 
The sequence is ^ared to the need and disposition to learn and must consicic-r the rate at 
wh I ![h ■ d i f fieren t learn ing^ta.jccs place, It is dependent on ,Lhe, effect i venoss of, p'rjor learn- 
,tng and resulting thinking. With *this’.,as structure, seque'nce>may^ be fraired: in terms of 

\j • ^ V • ^ * 

some repeti[jion of the eXper1ence-tb-reason-to-so*lution process: in order to amplify the 

‘ ' ■ ■ ■ ■ ■ . 

” range I and variation in the subject matte r Some subject matter n>ay be repeated in otder'to 

demonstrate and practice the different means of onaVysis and synthesis essential to a problem 



This now brings into consideration issues of reinforcement in learning. 3 



borne-. 
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75. .This is the. fami 1 i a r ponce rn .v/i th clinical experience that is current.ly the source of 
■ much experiment and debate in legal education. • T|)c emphasis, in clinical experience, at.ieast 
to the present, is on providing exposure to living problems tc couritcracc and, essentially, 
to supplement the ".arm-chai r" expei^ience of’ academic feafning. Trio emphasis is also>On the 
development of appl i.od techniques to supplement fundamental learning' conception and metliod. 

It is "exper i encirig"., anct, to some extent, 'ti* ia| -and-error learning,' Nonetheless, as F rank 
observed in comparing casebook 1ea.rning and leapn-ing in a "legal clinic or dispensary," 

"'It i -S- like the; difference between kissing a girl and readjng a treatise on o.sculat Ion 
Frank,- op. clt.‘ supra note 25 at p. 23^!. Leade.'’S in the cl i ri ' ca 1 education rno’/eincnt 'have 
become increasingly concerned v;i th the quality and emphas i s in tl e clinical experience. Cf . , 

Sacks, "Remark-s on involvement and Clinical Training," hi U. of C olo, Law Rev. 4.52 (19^9). 

Using his ref 1 ect ions '.ftojji obse rved cilinicai experience. Sacks co.ic'iudes that 1. 'a, strong 
cl ass room clement i s esseatial in clinicdl learning, 2. excessi’.:; tTbe for learning may be 
spent in cl in ical ‘ projects, 3. adequate supervision of ciinica! experience is.-ab^ol uteiy , 
essential and 4. mo'St forms of clinical experlericr: arc expensiye. Sacks, *j_d. at ^ 458, 

See also Sacks, "Jluman-Relatlons Training for Law Students and L : •.-//eV s,^, 11 J . Leg /Ed . 318 
(195Z) and cf. note's 27. and 57, al^ov'e. 



76 . See note 52, -^bove, ; 

77. See'.note 50, above and related’ l-o.xt. 
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exposure r/nd prcict i ce, 'and hcncc le infoic.eincnl., is essenLlcil in IcdVning. ,I<nsuf P i c i enl 

re i nfbrccnicnl; means inSui'f idicni' learning and excc^isivc rein.forc.:;rneiu is a v/TK^rcT'of valuable-, . 

\ , .V ■ » » 

• . ^ : . • : ■ 

}c/.irnlng time. 'Obscure or couipl Icated- facts, as in the .data rnievant to a nintter of'child 

• ■ ' ‘ - . ' ' * V * 

custody,’ may require substantial re Lnfdrc''omori L in the processes by v/liich •.facts are' -iden t i fi eil,. * 

' 78 ' ■ ‘ 

chosen, developed and utilized,- , Some or'rnany of the principles’ of fact, finding nujy be.,. 

demonstrated in domestic re 1 at ions .problems and these may cjIso l;i\shovtri to apply selectively' • 

i.n finding tffe facts relating to . a breach of .contract, an 'automol) i Ic accident and other • ' 

matters involving law. Complex and diverse theory, as in social and legal t!\jory relating 

to modern property ownership, uses and practices, may req'ulrc substantial re inforcein^n.t in' 

f ' ' ■ ' . ■ ' ” ’ . 

’ ‘ . I’ • ■ . ■ 79 ’ ' •' 

the development, exercisq and .re 1 at ionsh i p of theory,, ' Learniny to formulat^^'analyze-and 

apply theory provides both relevance and -experience in other areas of law where theoretical. 

deve j'Opment is the crux of skillful legal application,. Relevance, complexi ty and complete- .* 

ijcss'afe the "tai lor i ng mea,surt.'s .that decide how much fact finding and theoretical develop-'. 

ment may be' useful and necessary In the offering of subject matter for learning. These ar^ 

considerations that operate in the experience or extension of the mof I vat i oh an'd capacity of 

the learner. > - * 

-o Issues of reinforcement in a legal education program conjoin witfi the matter of transfer . 

. ‘ ^ . * 

. 8o " . 8 1 ■ ' 

of learning. We have suggested „ that formulation and practice require reinforcement, emd 
also that learning In one focus or concenfration may also apply to another. ,..Ttiers 'may be- *a 
specific inforaatlorf that a student ought to learn irrespective of 1 ts . transfer raib i 1 i ty . 
For.example, he may need to know specifically about the rule agai nst perpetui tjes if hens 
dealing with future interests, and he may need to know the substance -^of varJo*Js rules of . \ 
evidence h? 5s to become skilled in trial protedure. Inherent 1 y ^or becausq'of the modd 
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78 .’ , reference to facts and fact-finding In note 25, above, 

79- See .note 26, above, . 

* ** . • 

80, See note 47i above, > “ , • » • 

81, Practice, is po'ssibly a form of reinforcement but it may siti-ply be a dlfferen''t educative 

device by. which-one learns, conceptual mater ial ’and methods . ' Hfend'; it complements formulation 
and; cohceptual learning but is not, 'in the more accurate ’-sense .of fhev term, r'’»nfbrccment of 
''earning. _ ’ , ’ . • • ' . 
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or erriphasii, 
otheV'hand , 



in teacliiog there noy be little l i\nii.fcr rnti i 1 i Ly in 
there ore pr ir.ci pies and rue 1 hods learned in one coiun 



tills loerning, 
.'lit rot Ion. that 



On the- 
may be 



adaptciblo to others. .Some of this involves n transfer of learning, an important concc|jt 
'if one fs concerned about the economy and effectiveness of learning. Principles and methods 
in traditional legal research and in empirical rcscarcii are transfer rub lo in various legal 



•subject matter. They requi're re in for cement in learning but tl'inir universality and-, 
sN'mi.larity exi.sts In' learn ing the prl.nciples of inquiry and not necessarily in applying 
them to every Important law problem. , Re itiforccnient of learnin»j is a different rnatter from 



sheer' repetition. 

Effective' learning i s -ski 1 1 ‘ In doing. This may Involve learning some specifics in 
content and method, but mostly essential learning seeks the quality of ‘'gener a 1 i ;^al) i 1 i ty . " 
Application then becomes a -dynamic and imaginative function rather than a matter of rote 
memory, mechanical linkage or dull repetition. Subject matter, then, is defined iri large 



>■ 0 



part by Its qualities for a con trl but Ion to a learning program. There needs to be relevance 
to the student., affecting or utilizing his motivation. There needs to bo sequence In learn- 

■S'V • 

ing materials, so' that progression and continuity are offered. There- needs to be timing and • 
spacing geared to'lcarning capabilities. There needs to be practice and application and this 
may be part o^ a reinforcement process. There needs to be both spccTTity and conurional i ty in 



content, so that both memory and transferrabi 1 1 ty of learning' do occur. 

2. The Grouping of Subject Hatter .and Content Ernpliases . The grouping of subject 
matter is likely- to follow some basic origan izat Iona 1 pattern. This may be h is tor I cal , , ref Icct 
>ing the development of a problem or the development of law from its beginnings. The logic 
of problem solution and law development is brought out In the phases through v-/hlch t'he 

J / .* ■ 

subject niatter passes. The outcoiTie may be a current status report v/ith perspectives for 

‘ , o'- ' * 

continuing development possibilities. This is a familiar teachiivg emphasis, notably in some 
* ‘ 

areas of experience such as those relating to commercial transactions ahd some areas of law 
such as' those relating to constitutional interpretation. 

V 

The opcratiorial approach affords aiiothar organizational possibility. Here, the focus 
. *.ay be on conflicts and social problems. The emphasis is first on empirical approaches 



Tlie cons i de ra t i on 



\ 



82 

needed to en'plify tlie problem <.md define foot ond theory 0 1 Lc^rnnt i ves . 
of law bccoi.ies an Iniportant'and sonietimcs crucial variable in seeking conflict and problem 
resolution. The development of empirical facts and the application of law arc dcs.igncd to 
achieve a highly functional result In some experiential context, one in which legal and 
empirical desidciata work together toward harmonious conflict or prol)lem resolution. 

Probldms of economic and trade regulation may best, f i th i s mold. 

Another organizational pattern for law learning content i s »tliat. grouped around choice: 
of values. ^ Experience is interpreted and law is defined and implemonlcd in t^rins of 
certain value preferences. Instances and^moaniipgs in behavior ore used to invoke patterns, 

of legal control. The choice of law and vthe effectiveness of law are the subject of inquiry, 
but always vii th a view to serving particular value purposes , that in turn serve political 
traditions, public policy or individual well-being.. An apt example of such emphasis is the 
conglomerate that may come under the title of criminal law. Welfare and family lav; may 



also be organized around a prevailing value dmphasls and developed in these terms. 

Subject-matter grouping is a likely determinant of the emphasis to be placed on 
^ oarticular dimensions of learning experience. The historical approacii tends to stress the 
character and uses of theory. Theoretical development and comparative theory become the 
principal subject around- v;h i ch skills of analysis and synthesis .arc developed. The opera- 
tional a(^^bach, on the other hand, may place som(Pgreatcr strcs5~ufT fact development ,and 

^ » 

82 . It is perhaps an interesting coincidence that a professor of economics virtually head- 
notes the introduction of the Journal of Legal Education with his article stressing the 
operational relationship between economic matters and legal approaches, krofessor Edwards, 
in his advocacy of the study of economics in. legal education, says "Economic analysis may 
lead to a more discerning treatment of evidence, a better understanding of the business 
maneuvers wh i ch underlie legal controversies, more appropriate concepts of monopoly., power, and 
a better understanding of the policy of the law. The most appropriate materials for such 
analysis are the facts and relationships of the cases themselves, together with whatever studie 
may be available about the enterprises and practices involved in the cases.. Broader studies 
of the nature of competition a^nd of business policies are also appropriate; but they need to 
be based upon data, to produce conclusions v/hi ch can be identified v/hen they present themselves 
in the data, and to discuss issues and alternatives of current public policy." Edwards, "The 

Place of Economics in the Course in Trade Regulation," 1 J. . Leg . Fd. 1, 11-12. (19^8). _ See also 

Roslow, o p, cit . supra note and £f . Reich, op. cit. supra note 26. 



83. 





Cf . comi’iieni: by Donnelly, op. cit. s upra note 3^, and _cf. not-.', 
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33 and related text. 



Ihe CO rrc 1 a t i cn of fact aad lhcoi;'y. Hclhod-j of ctnp i r i ca 1 ana lyi. v inay^ or slioulcJ play a 

' , " ' ' 84 ^ - 

more vital rolo In conflict and prof) 1cm solution. The epproar'. that strcs5(‘5— ii..,vajuc or 

val'jes is likely to he, knowingly or not, strongly |-.ol icy-'ori cnt. J, Political pr ihein'es " 

t ■ 

may bo intrusive as facts and law arc tailored and measured in t. rms of their relevance and 
aptness for the particular value, under inquiry.’ 

y. Teaching Techn i ques, Student Interests a n d Subject Ha lt, r Learn ing. Teaching 

.85 • : . 

technique's vary in their emphasis on pro5,eruation or part lei p.a . i on , experiential or intel- 
lectual analysis, and skill or memorization emphasis. Typically, there is some; combination 
of techniques so as to afford some learning in each of the ment? nod alternatives, though 
the learning may be disproportionate. 

The lecture method or, more typically, the lecture and recitation method, 'focuses on 
subject matter content. Through its emphasis on presentation, a'. ;,iiiented by dialectics 
•that g i ve • pract i ce in analysis, the student learns many fanii f i can ions and possibilities of 

a given subject matter. The teaching techniques of lecture-ortd- rc.oi tation and programmed 

' . * 

^ ' . ' \ 1 . 

84. ,'This brings into focus the issue of "research" iri legal cdi.irVtion. Langdcll, in 
j' ' int roduc ing the case (casebook?) method'to law a century ago,' ma wX the libraVy the preeminent 
learning resource. He said, "The library is to us what the 1 ab-;>r y is to the chemist 
or the physicist and v/hat the museum i s _ to the natural ist." Lani’lell, quoted in Franlt, 
op. cit. supra note 25 at p. 226. Today, we may advocate that ti.-: library with its 
encouragement to scholastic inquiry should share with the empirir:] research center and its 
emphasis an empirical inquiry as the principal resource vehicles for learning of and 
relating to law. Currie, after developing the history and expert .■ nee of social science- 
training and incorporation into law teaching observes that "Nol. f ly must research facilities 
be available to individual teachers to be used as the need arise: , but there must, of 
course, be organized and systematic research in law and the scie, di reeled tov/ard the 
discovery of new knowledge v/i thout referenfe to the ■ 1 av/>‘school c ’ riculum. the product 
will inevitably be reflected in the training of undergraduate la students,- as it Is 
incorporated by compilers of teach-ing materials." Currie, "The k . ter I al s of. Lav/ Study," 

(Part ill) 8 J. Leg. E d. 1, 77 (1955). See also -Hurst, op. ci't . -:;u pra note 34. 

The ettipirical research influence contributes to habits and i.kills in fact inquiry, 
the analysis' of theory and tiie means of syntiies-is and conclusion. It also generates attitudes 
that bear on the learner's awareness and observation of cxpericn. , , his cQ.ncern for 
possibilities and probabilities in experience, and his dispositici to exactness, complete- 
tie.ss and reasonable objectivity in his v/ork. . , 

, 85 ., (tf... section on THE TEACHER, above, and especially the' text f-nating to Techtiiques of 
' Teaching Delivery. ^ 



49 



\ 



^C9 



N 






instruction ®^'are mostly subjoct-motter oriented. 

07 * gg 

Problem simulation, ' and practice in lawyering tecfiniques such as counseling, 
negotiation and litigation, are more student-oriented. That is, the student may select the 
problem or is attuned to the problem in such a way that the development of legal and other 
ramifications follows from his awareness and interest, He participates and simultaneously 
develops the elements of human relationship and problem analysis in an effort to become 

» ;y’- ^ ■ ' 

more skMT -prof i cient in his j^awyering functions. There tends to be relatively more 

I 

86. ."Prograrrmed i nstruction"'' or,-more correctly, automated teaching presentation is a 'device 
that serves the same purpose and uses i|nnefently the same means as the lecture-and-reci tatioh 
method of teaching. There Is presentation and problem declension followed by analytical 
choices and consequent outcomes or conclusions. The learning process involves the student 
in identifying problems, using logical discriminants, recognizing his analytical errors, and 
pointing to and perhaps reinforcing -correct methods of solution. The device implicitly relies 
on the "intrinsic mot i vat ion" of the -student . This is the kind of motivation in’which the 
student, once into a problem, finds relief, satisfaction and consonance in having the. 
problem defined, analyzed and resolved in the correct manner. In rudimentary learning theory 
terms, he feels "rewarded" and this both imprints part i cu 1 ar *1 earn i ng and is ah encourage- 
ment to further learning. Programmed instruct ion^fnay avoid waste stemming from excessive 
and unproductive classroom dialectics. It may be conformed .to the rate of learning that 
is appropriate and effective for the student. 'It utilizes a more rigorous emphasis on 
rational and logical methods and it seeks toavoid emotional diversions that may obscure or 
misdirect learning. 'It frames an area of learning content for succinct consideration. On 
the other hand ,, p rogrammed inspection omits or. defines' categorical ly much that is psycho- 
logical and transactional in experience,- matters that,, a re important both to learning* and to 
law.. It encapsulates or abstracts the experience with which it deals to a degree that may 
encourage unempathic and narrow intellectual response to .matters wi th which the learner 

dea Is. I 

■ ■ I . 

Programmed instruction, in measured dosage, is or can be made applicable to some legal 
learning. It is most suij:lble where the learning eloper ience is more intellectual tli^n psycho.- 
logical or relational in character, more logical than intuitive, and where the subjiect matter 
lends itself to discrete and confined definition. The, theory and most accepted basic technique 
of programmed instruction are generally of original credit to Skinner, a distinguished learning 
theorist. See Skinner, "The .Science of Learning and the Art of Teaching," 24 Harvl Educ. Rev . 

86 -(1954) and see Skinner and Holland, "The Use of Teaching Machines in College Instruction," 

Irf Teach inq Mach ines and" Programmed Learning (A. A. Lumsdalne and R. Glaser, editors), p. 159 
(i 960 ). For a readable presentation of issAJes in programmed Instruction, see Programmed 
Learning; Theory and Research ( W. I. Smith and J. W. Moore, editors) (I 962 ). I 

• • • - f . 

In the field of legal education,' perhaps the most sanguine advocate of "canned learning" 
is Kelso. See . Kelso, "Science and Our Teaching Methods: Harmony- or Discord," 13^J. Leq. Ed. 

183 , 192-95 (i 960 ), and see his instructional guide, Programmed Introduction to the Study of 
j-aw (1965). See also Debtke and Wills, "Investigation of the Use of Programmed Material / 

in Legal Education," 15 J. Leg. Ed . 444 (1963). ; 

£f.. note 74 , above.. 

88. See note 27 , above, and c£. note 57, ^bpve. 
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experiential analysis, and law is applied in context. Intellectual analysis is not a 

• ' 

principal focus and it may even tend to obscure the importance of experiential awareness 

% 

for the definition and solution of legal and other problems. 

Research emphasis as a teaching technique may take the form of an individual or group 

I 

research project. This may involve intellectual and/or empirical research. Typically, such 
teaching is policy oriented and seeks to define alternatives and eva 1 uate so 1 ut ions for 

I 

some complicated social problem or pbl icy matter. The emphasis is on participation and 
analysis but with more concern for formal methodology and le^s concern for the element of 
intimate human experiencing. ^ As a teaching technique .it, too, Is ski 1 1 -or i ented and 
may cultivate library or larobatory-type research capabilities. 



An abstruse subject matter, esp.e.cially one that requires aqd develops keen skills in 
intellectual or logical analysis, may be served best through 1 ecture-and-rec i tat ion 



teaching techniques. If the mater'i al to be learned is quite difficult, a nearly tutorial 



89 . The "group approach" or "group process" is a timely and current conception in education. 
It probably derives from "group" approaches to the learning experiences of personal counseling 
and psychotherapy. Superficially, it is analagous to the traditional classroom experience, 
which is also a "group" experience. The emphasis and distinction in the "group,. approach" is 
( that it encourages conjoint experiencing and thinking. The experience of being subject to 
and sharing the awarenesses, reactions, ideas and inclinations of others^acts as an impetus 
to expand one's own thoughts and feelings. InvolVement and imagination are stimulated as 
added perspectives and means give better solutions tp problems. They key to "group process" 
is that individual arid group thinking and feeling not be impeded by an authoritarian or 
highly structured leadership or other forms of preemptive participation. The "group l^ade'f" 
seeks to act more as an unobtrusive influence and catalytic agent in stimulating response 
and creation. "Group research," in -this context, draws heavily On the creativity, imagina- 
tion, concern and persistence of students working mostly in a small ensemble to define, 
analyze and .cisolve a problem. They may be aided by a knowledgeable but "gfroup-attuned" 
teacher. The. learning is discovery and sharpens transactional and informational (problem- 
defiViing, fact-finding and theory-selecting) elements of education. 



One of*-the most widely noted references on the theory, of the group process • is Bales, 
Interaction Process Analysis: A Method for .the Study of Groups (19^9). See also Hale, 

Borgatta and Bales, Small Groups: Studies in [Social interaction (rev* edi 1985 ) 1 and 

Cartwright and Zander, Group Dynamics: Research and Theory (3rd ed. I 968 ). An elementary 

description of "group dynamics" is presented 8 v Luft. Group Processes: An , Introduct ion~ ,t b 

Group Dynamics (I 963 ). See, particularly, Luft's remarks addressed to the teacher and the 
latter's need to know more about and implement "group probesses." at pp. 44-53. For 

other references to group processes In the formal educational context see note 36 , above. 
See also Haigh and Schmidt, "The Learning of Subject Matter |n Teacher-Centered and Group- 
Centered Classes," 4/ J. Educ. Psychol . 295 (1956). Cf.. note, 74, above. 



, 90 . Note that the last conclusion may not be true or as true if the research effort 
conjoint and follows the guidelines of "group process." See note 89 , above. 
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approach with students may need to be developed. Subject-matter that stresses end 

~ i 

requires traditional and historical concepts and empliases in law are most apropos. The 
^ lav-/ regarding future interests and "old" property law may serve as a best exciniplc. 

Transactions in which the human rehitions element is particularly important, and 
includes problems and conflicts rela-tincj to personal Trust ratioi'.s and misunderstanding; may 
.bo served best by a'-p’roblcm simulation approach. The student has ar acquires sensitivity 
for the d imens ibrij of personal experience that are involved and lie learns to tliiiik more 
in terms of consequejiccs 'for the parties. Matters of family relations, estate planning 
and some contractual matters ore especially appropriate as vehicles ond subjects for a 

- . , . t\ 

problem simulation app roach. - 

A research emphasis in teaching stresses issues of policy. ^ It may focus on'- the 
legal structure of a matter in issue or on tiie larger empirical character of 'some complicated 
social process. The student learne' to frame logical or empirical inquiry and ho develops 
analytical and synthes i z i ng ski 1 1 s . Problems of criminal lavv anc! regulation and problems 
of economic control offer character and complexity suited' for empirical research. 

( Traditional 1-egal research methods, centering on the library and mostly on rational as 

distinguished from empirical inquify, are chara-wter Lst i c of much constitutional law inquiry. 

Teaching techniques can and should be measured in terms of their relevance and 
effectiveness for a particular learning purpose. ' Some are inher. ntVy bettor suited to 
student interest or subject matter learning than are others. Th . choice of teaching , 
technique is also a matter of the teacher's personal comfort and skill. Some teachers adapt 
■better to the podium and others to the round-table. Optima-Ily, t'he teacher, his teaching 
skill and his learning objective, should be effectively mated to one another. 

’e. evaluation AMD outcome . ' . 

The evaluation of learning is the evaluation of com-.etences and attitudes. 
Explicitly or implicitly, it is an evaluation of the student, the teacher and the Icarninci 
program. It is a measure of learning in ;elatiori to. student personality, professional need, 

• ■ I ■ 

social problem solution and cultural i ntQ li i gence ., 



I 



J 




ClecTf'ly, cviilu'il ion governed by such complex criteria cannot or should not be reduced 
to conceptual fccd-ijcick on a conventional blucbook or student cxcnii nat i on . It is the 
educational [process that Is being e'i/aluated as much as the student. Results and findings • 

‘ ■ „r ■ ■ . ■ • 

tend to reflect on what has been taught, emphasized and neglected, and on what has been 

\ 

unlearned, _ learned and perhaps over.l earned. In more specific tetnis, a legal education that 
stresses competency with doctrine £tnd concepts, more or less to tlte exclusion of other 
elements, may create a practi tioner who is narrow, formal 1 sti c and unable to appreciate the 

complex! ty. of facts or of social problems. A legal education that is badly unbalanced iu 

' ■ 

favor of the technical and neglectful of the Intellectual .produces lawyers who lack In 
perspective and in the capacity to adjust and change, though their immediate mechanical 
skills may be sound. Hypothetically, one could conce|ivably develop fact-sophisticated 
attorneys who are skillful in empirical methodologies bdt, because of curriculum over-, 
emphasis, they may fail to know or adequately appreciate the historical and social continuity 

of and necessity for some traditional legal doctrine. At the level of immediate and 

• * ^ ^ ^ - 

personal learning experience, one of the largest risks in unbalanced learning, especially in. 
legal’ educat ion, l.s that psychological sensitivities and empathizing skills for dealing with 
human relations problems are blunted by an early and excessive enfphasis on honing logical 
skilyls and doctrinal analysis; 

'• Criteria for Student Learning . There are, then, a complex of considerations • 

' - ^ • ' ' 

, involved in the criteria for student learning. These, In turn,' bear on the quality and 

character of legal education. Evaluation resul.ts become a m.easuro 6( the student and 

perhaps a guide for him. They are also a reflection, as we have said, orj v/hat is adequate 

, ■ ' , 

and inadequate,, or offered and neglected, in his learning ^^ogram. 

Matters of attitude are perhaps most crucial to the kind of law professional the 
student becomes, or, attitudes may .be most strongly Indicative of how the student will 
utilize his law experience and skills. Attitudes may express social value preferences, the 
degree of coniml tment to personal- Inquiry and effort In one's work, tolerances toviard social 
developments and change, dedicat.ion to one's professional role and activity, and similar 
^ lOtivating i nf 1 uences^*- Hov/ a student is able or chooses to'view, and hov/ he handles 
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or does not handle, a^glven probleiii expresses attitudinal preferences, changes and 
tolerances. Each of these is a measure of his endowment and his learning. 

Inasmuch as law learning ancl subsequent appl icatlon. requl re searching^ identifying, , 

assimilating and retrieving various kinds of information, a measure of information acquisition,* 
retention arid retrieval' skills i.s^important. This may run a gamut from what kiiv^ of Informa- 
tion to. acquire in a marital disharmony matter, and how to acquire it, to how to utilize 
and correlate law review materials, economic treatises, Corpus Juris and the U. S. Reports. 

Problem-solving skills and applications are one of the.,most critical elements in law 
learning. Problem-solving Involves defining the d imens ions .of a problem, and knowing how 
to order and interpret findings and' make appropriate conclusions. This may mean knowing 
how to define, resolve ?nd interpret a problem of legal doctrine choice. It may also mean 

V.- f 

knowing how to search for or set up an. empirical research p.rocedure and arrive at conclusions 
essential to the appropriate analysis, determination and legislation of a'n economic control 
or community development matter. 

Emotional d i spos 1 1 ions’ and interpersonal skills are matters of sensitivity and knowledge 
that affect a student's cap'ability in a wide range of transactions with others. They may 

. I 

also Influence his ability and perhaps his bias in selecting facts, perceiving problems and 
offering .solutions to a variety of personal and social matters. Some emotional dispositions 
may be better suited for trial practice than others. The character of Interpersonal 
competence may tend to make one person a better counselor, another, a better board chairman, 
a -thi rd unsuited or ineffectual In working with transactional problems. 

Imagination and creativity are perhaps more elusive qualities to Identify, define and 
measure in learning. Nonetheless, some recognition is needed of the Importance for a law- 
trained person to be Mmaginative and creative. This competence 4nay range from perceiving 
or constructing different possible ways to win a legal point at trial j to imagining and 
sketching a program for legal control in space. The qualities of Imagination and creativity 

may be evident In the student's responses within his formal learning experience, or they 

* ' si'" , 

may come later when socl’al urgency or personal confidence and boldness encourage Innovative ^ 

• X 

solutions to problems. ' 
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The exercise of professional choice nnd jutlgnicnt. i s- o reflection of pcrsoruil sensi Li vi ty 

a 

and professional knov^leclge. It is also an indication of persona] identification with and 
dedication to the ideals, goals and practices of the profession. This is not a matter of 
blind adherence but of reasoned judgment in wiiich professional cons i derat ions , are v;elghcd 
with personal and social needs and exigencies. The student's effort to relate and resolve 
these considerations in some principled and systematic v/ay is an indication ofohis learning. 

Related but broader a n'd somewhat more- abstract is the matter of the student's 
professional involvement, range and quality of intellectual interest and sense of social 
responsibility. An effective learning process should produce and reflect atti tudes„ of. sub- 
stantial professional and/or social probleni involvement, indications of some serious intel- 
lectual Interest and broad range of inquiry, and selfless, humanistic con<^rn for life 
experiences and sopial processes. This ver.ges on an Ideal but, clearly, it Is not sufficient 
that a law student become a good mechanic who is principally immersed in tfie skills and 
problems of making a lot of money or learning hov/ to win. 

•i . • 

2. Processes of Evaluation . Evaluation, properly considered, is a measure or series 

f measures in time, scope and 'depth . Evaluation extended in time implies that evidence of 

a ^ ^ • 

skill or success may beshown over a period of time or may develop In time. There may be 
"late bloomers" as well as "instant prodigies." Post-schooling productiveness and contrihu- 
tion of the student is one measure in 'time. Clearly', this is assessment of legal education in 

/I * , * ^ 

longer-range and broader.-gauge terms. It is relevant to the asses'" uient of a program of 
learning arid is at least retrospective assessment of the student etui his personal learning. 

More immediate, reliable and practical assessment of learning may have to be limited to the' 

^ . o * j 

interval of law school residence. Here, assessments on the several criteria of learriing may 
be cumulative and progressive rather than immed i ate ' and restricted to some delimited course 
of learning. This vrauld be especially de-sirable anr] essential to reliability in ..the matter 
of assessing attitudes and attitudinal change. It is important -ip assessing progress in all 
the educat i ve • e lements , giving a measure of rate and increment in learning. 

The scope'of assessment is a kind of measure especially impertopt In the ’informational 
{ id problem-solving elements of learning.. Breadth is required he.' j be^.ausc of the extensive 
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range of i nformat ion . and problem-solving poss i b i 1 i t-i es , rel'atiiig to different inatLcrs in 
different contexts, that ciia racte r i ze law. Scope applies to other educational clcmonls as 
v;cll, as lav/ learning involves an enlargement of skills and p'drsf>cctlves to encompass o 

diversity of matters. One may become more skilled in a Variety of applications and frans- 

/ • ■ / ■ 

actions, and ope may broaden One's valuat'ional or functional viei/point, if learning is 

** r '■ 

given sufficient scope. Scope may appear to be i mp 1 i c i J; In the piece-meal, examination 
process used to assess learn ing i n such separate course concentration as torts, contracts 

’ * ■ I 5 . • 

' I ■ 

or decedents' estates. Hov/ever, it Is more likely thit it Is only or mostly deptli in 



/' 



doctrinal analysis, that is being* evaluated here. 



Assessment in depth is. perhaps most important /in the evaluation of emotional disposi- 

ji V ■ 

tions arid interpersonal skills. In these attribute^ mere appearance and a brief sampling 

pf behavior may afford only very superficial Judgment. Similarly, observing what a student 
' < * • • 

’ * A . . . ■ < , 

. says or does in some form of f>rief examination may not provide a reliable indication of 
hl's 1 ike'ly professional attitudes and conduct,' and commi tment to further growth. Some' 
variety of sampling and observation, giving depth to assessment, i s*^ requ i red . Informal 

Cf, . 4 .. 

^ as vv'ell as formal teacher-student relations afford a basis for mo'*e coinplc^te and meaning- 

• * \ 
ful assessment and Judgment. / . ' 

We may conclude that formal examination or brief assessment are not to be equated 

. 91 - . ■ 

* with evaluation. -This is so whether the purpose is to Judge .the student or give him . 

• * . ' »■ . 
sufficient advice and direction concerning h is .progress . An aggregate of different 

techniques of evaluation may best serve to assess the student's l-earning and hi's learning 

experience. A fuller consultation may be needed, to apprise the student of his progress 

siz ‘ 

and of his strerigths and weaknesses. .The Judgments to be. utilized may be the group 

51. One may take note here of Savoy! s acerbic comment about the product, and implicitly 
the purposes and methods,' of the law school examining process. Me says, "Grades are the 
effluvia of the dying body of traditional education." Savoy, op,, cit. supra note 18 at 
p. 475. . - . . . ' . 

92. Kelso deplores the fact that final course examinations are not used more imaginatively 
and effectively, and in accordance with good principles of learniog. See Kelso, op. cit.- 
supra note 86 at pp. 185 - 86 . 

■f. • . 56 - • 



ERIC 



116 






/ 



opinion of his tcc\cliers ond his peers, end pc'rhops the in dcptfi cissessiiient of teacliei s end 
counselors who come to Itn^him part i cu 1 arl y well. Opinion may incorporate assessments of 

relevant attitudes, capabilities and preparation. Bes i des • op i n i on , demonstrot ions of ' 

? ' . . 

A competence are needed to fi|ll but the assc-ssment process. This may include some variety 

of means. ^Formal examinatilon may be most appropriate where competence in doctrinal skills 

' 91 ' ■ 

applied to legal problems is being measured. ' Role simulation may be useful as an examina- 
tion medium where transactional skills arc being evaluated. A research problem or project 
may bei^he appropriate testing medium where i iiFo.rmo 1 1 onal and appl 1 cat ional skills are 
sought to be measured. Project choice, design and execution by tl^e student may give some 
Indication of his competenty and interest In the functional and valuational elements of 
his education. . . ^ 

Evaluation, as it develops, is more selective and- i nvent i ve than standard and 

repetitive, this is important to note, especially if evalution is to be the means- to 

% 

personal and programmatic growth and progress. While some minimal general and^ repeated 
standard of performance Is essential to; law practice, and may be served by bar examination, 

.--law school evaluation ought to be a more imaginative, sensitive aiVd comprehensive process. 

1 ■ . ■ . ■ 

There is much to be learned about teaching-learning, and about approach and substance in 

law learning. , 

3 . 'A ltitudes of Experimentation a nd Ihqulry into Teachin g -Learning and Legal Education . 
• » ^ 

The evaluation process can be a systematic means of research into the legal education program. 



93 - The style and rflethod of formal examination, with special reference to problems . of objec- 
tive measurement in law school bluebooks, is the subject' of an article by Ball. See Ball, 
"'Objective' Questions in Law Examinat ion,"l 2 J. Leg . Ed. 56? (19b0). 

The measurement process is an area of concentrated inquiry and nearly a discrete 
"field" in psychology. Educational measurement in this context of inquiry tends; to be 
principal ly concerned with the issues of (1) "criteria" for learning that are to guide 
measurement ^(id determine its significance and value, (2) the "validity" of examining methods 
that determines whether the measuring instrument is measuring what it purports to measure, 
and (3) the "reliability" of measurement that has to do with whether the measurement and its 
result are consistent and dependable. Critical issues in measurement and the range and kinds 
of examining methods suitable or developed for different psychological and educat i ona 1 'pur- 
poses are presented and analyzed in Anas tas i , Psycho log i ca I Testi ng (3rd edition) (19b8), A 
reference usable by teachers for developing and assessing a variety of kinds of educational 
measurement is Educational Measuremen t (E. F, Lindquist,’ editor) (1950). 
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Directly or incUrcJctly iL is-also the me u ns of sustaining a dynamic teaching interest in 

Che learning process and affords the tencher a. means of self-evaluation and scl f- irnprqve- 

0 ■ r* 

niont. it can be a stimulus to teacher self-growth and more personal effort and innova|'lon. 

The analysis of student failure and wi tiidrav/a 1 is a highly valuable Source of informa- 

^ V ■ <5 ' ’ 

tion about teacli i ng- learn i ncj . Attitudinol factors may be .es>pecia'l 1 y important here and 
may reflect some student needs and teaching or program biases that arc inimical to the 
learning process. Student failure or disillusionment may be an. ind ividual matter, or it 
may reflerct the lack of a sufficiently sensitive or complete educational approacii;. The 

student att.r i t ion • rate in legal education is an Important index of 1 ns*tl tut ional success 

' ^ ■ . .. 

and failure. 

The analysis of student responsiveness, enthusiasm and ini t iat 1 ve may po int to strengths 
and weaknesses in teaching skills and In the educational program. Popular teachers at the 
level of professional . education are likely to be respected for their skill in some educative 
elements and they may be liked for the character of their r'elations with students. -.Teachers 
for whom there is a lack of enthusiasm may lack a cl.ynamlc and Inquisitive quality in \:holr 

r • 

opproacH to their subject matter, and they may be lacking in t renscicl ional skill. Student 

^94 

initiative optimally is a function of the '‘openness^’ of a Icarninci program. Enthusiasm 
may be generated where students feel-' encouraged to exercise their own motivations and 

Interests, and to give self-express ion* rather than passive response tp their course of 

9S • ■ 

learning. ' Implicit is the idea that structure, such as content, structure, may ^be 

helpful to a degree In directing and stimulating students. Beyond a certain poiiit, I t may 

become stultifying. 

This brings into focus the matter of examining subject-matter emphasis. Some educational 
elements may be overemphasised in the learning program; otliers m-s/ be neglected or omitted. 

The doctrinal element and logical analysis may be offered' and rep-.'.ated in the lav/ cUrricuTum 

. . . o . . 96 ' ' 

to such an extent' that there may be a significant diminishment in learning value. 

94 . See notes 18,'36 and 56 , above. 

95 . C_f. notes l4,' 15 and 89, cbovo . 

96 . £f. notes 22, 50 and 77> above, and related text. ' 
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1 nf orinsU clenicnts and transactional sl^ills'*^ hove recent 1 / a cqii i reel greotor notic.e but 

they are slMl substantially neglected artd ttioy be-, . ml sp laced in t!iO. sequence of learning. 

The fact that they may corqe last in place and value may reduce tl.e prospect that- they can . • 

r ^ 

i ^q8 

00 learned v.'cll and accorded the Importance they deserve.'^ Valuational elements may 'be 
postponed to a later time in professional experience, and the functional dimension of legal 
education may not be sufficiently systematized or well-formulated. ^ 

Evaluation, correctly used, Is a vehicle for improvornent i- It is more than conceivable 
that subject-matter arrangements a.long conventional or wel 1- 1 nst I tut ional ized lines may. 
deaden the learning experi ence,, waste resources and perhaps fail to provide t:hc range of 
learning that .1 s needed and. des 1 red . ' Evaluation may suggest that, in perrt, subject matter 
is conceptually better divided along the lines of doct r Inal iea rii ing. Informational skill 
development,. and t ransact.i ona 1 skill development than In simple opcrat.ronal terms of torts, 

criminal law, real property .and const I tut ional lav*;. Assessment may also enepurage innovation 

0 

and experiment to determine whether learning in transactjonal elements ought to ‘come befpre 
leanilng in doctrinal elements. It is possible, tob, that valuational elements can be 

grouped with transactional elements for learning purposes, and that appl icational and /. 

/ ■ ' ^ ^ 

functional elements may be shown to have some reciprocal relationship in learning. 

'* ’ . ■ *1 . " 

Alternative teaching approaches may.be considered hand-in-hand wi th changes, modifica- 

tions or erriphases in subject matter program. It has already be;: i suggested that transactional 

' ■ . ■ • ■ ■■ • ■ ' ' • ' K . 

skills may best be taught through the teaching-learning mode of problem simulation. On the" 

other hand, doctrinal learning may be facilitated in a lecture and recitation (discussion). 

I ■ « , 

or pure discussion form. Teaching approaches may or should be adjusted to ' requ krements of 
learning for a given kind of subject matter. This may mean gauging the inventory of teach- 
ing ski 1 1 s a teache r has to determine. v;hat and«how lie might ^aeb best. Teaching, as well , 



V' 



as other professional work, does not or should not assume an equivalency of skill: 
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There 



is very limited truth in the idea’that'a teacher 'can be equally c .impstent or skillful in alT 

■ ■ ■ ■ „ . . ' _ - 

97. See note 27 and £f, note 2-5, above. . 

98 .. See V/atson (I 968 ), op. c i t . supra note I 8 'at pp’. 1^2-43., an:, see Redmount, op. cjtT^supri 

i . ' h ■■ 



_^notc 2 at p. 220 
99 
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Cf. section on "Teacher Thinking and Feeling Processes," al-s 'e, 
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■ ■■ ■ 119 " ' 
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thaZ cl inicns i of his trade. <> 

\ ' ' I • 

• ' •• . ■ . ' ' ■ ( 

The conclusion for the teacher is that evalnatiori serves hii:i as well as the student- 
and^hc. educational proyram. Whether througli supervisory, peer, student or sel f -assc^ '•ment , 
or some cpnib 1 nat Ion of these, the teacher can acquire a perspective on his teaching skill 

. » . . j . 

and of fectiveness. He can learn to perceive biases and blocks in his attitudes that affect 

\ ■ , . ■ ■ 

his teaching In d i ffe rent ways . He may recoyn i/c: strengths that should he cmpha5l^ed and 

utilized n.|p'rc. hie. may see characteristics in his teaching . that are unyielding and he may 
.j.eafn of weaknesses and' short-comings that can' be improved vjlth some effort and learning. 
Attitudes of experimentation and inquiry are' the mark of a good teacher and apply to his > 
teaching as v;ell as to his subject matter. These attitudes are a, good antidote to the some-' 

time's corrosive effects cjf seniority and tenure. They become even more iinportant with greater .. 

' ■> ' ■ ' / ■ 

^ li' 

lime and experience In teachihg. 'In clo.sing. this section we mi, ght observe another dictum,. 

from the-'phi.losppher Dev/ey whose ideas are seminal in nearly, all of education. He said, 

"The idea of education is t|ie idea of continuous' reconstruction of experience ' 

The legcjl* educat ion process is an appropriate and ne'cessary forum of inquiry." In its 
% ^ 

ideal ferm it permits and encourages a systematic conceptual frameworl'. by vjhich to gauge . 
.learning and teaching experience.- In i ts . pragmat i c aspects it helps to identify and 
evaluate wh'at is happening and not happening -in legal education. Hopefully,^ inquiry into ■ 



•' I 



o , . . * • • 1 • • 

■legal education is, will be or should be continuoxis and progressive.. It.. can provide aims 

and comparisons that make legal education a vibrant", dynamic and enthusiastic experience. A 
Hore than that, the sharpness prov.ide-d l^y constant concern and cons i de ration .tends to insure 

a high quality of lawyer preparation, and sensitive and imaginative effort and sId 1 1 appl l.ca^:^’- 

’ ' \ * . * *' ■ 
tion in dealing v/ith a'variety of matters and problems*. It is th'2 author's hope that this 

■ • - f , • - . ■ ■ . ... , > 

concfeptual outline of the legal ed'ucation process* v/i 1 1 stiniiila'te further active concern and - 
more systematic inquiry into the teaching and learning (Processes In jav/ at a personal , .cl ao’s- y" 

.room and .institutional level. . - - • . ' ■* • 



100.. Dev/ey, op. cit. Is . u pra note k at p. 93. 
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. Thorc i s tin cpiloyuc. In his dedicatoj'y ciddross nt the r.cirl \7-.inen l.cc|ol Center, 

University of California at Berkeley, now President Levi of the UniviersiLy of Chicaf| 0 , 

Vj ,.fc. I 

speaking for a society in need of go'od law, said: 

' , . "For the quality of life, in a society in transition, the 

. role of Jaw is pivota'l. The lav/'s procedures, providing 
means for. participation and fulfillment of the sense of 
fairness, can draw the' society 4;ogethcr and give stability 
in change. Moreover tlte operation of the legal system 
* - ' ‘ causes or retards chan’ge." 

Some paragraphs further Into his address’, Levi Has Professor Llewellyn answer for the law 

community and the law teaching profession, 

» * * * 

"The essence of our craftsmanship lies in skills, and in 
'v/isdoms; in practical, effective, persuasive', inventive 
'} ■ ski 1 1 s -for gett 1 ng .things done, any kind of things in any 

kind of field;, in wlsdo.n and judgment in selecting the 
things to get done; in skiljs for 'mov i ng .men into' desired 
action, any kind of man in any field;, and then iii skills 
• for regularizing the results, for building into controlled, 

large-scale action such doing of things and such moving of 
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men 
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101. Levi. Point of View: Talks on Education,, p. S9 (1969^ (Also published in'5& CaK Lav/ 

Rev. 251 (1968)'). " ~ ' ' " , ^ . ~~ 



;f ' 102. at 69. 
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Prefatofv Nof;e to An Anatomy of Legal Education 



The 'following thirteen pages represent an effort to set foi^th, in outline 
form, the range of considerations relevant to fuller under s|:anding of the 
learning- teaching process for law which we speak of as legal education. ' 

It is thus supplementary to Dr. Redmount*s conceptualization of the educa-’ 
tional process in expositive form. At the same i;ime it identifies the 
general structure on which the Clinic program has been developed. The out- 
line is entitled An Anatomy of Legal Education by reason of realization 
that other "legal anatomists" would come up with differing constructs. Yet 

it is hoped that the present effort will be of assistance to a better visu- 

- • ■ ' ' 

alization of a complex and dynamic educational operation. Authorship is to 
be laid at the door of the Director of the Clinic who, however, acknowledges 
with warm appreciation the invaluable assistance of Dr. Robert S. Redmount, 
author of the preceding paper and member of the Clinic's Resident Faculty. 
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AN ANATOMY OF LEGAL EDUCATION 



I. Functional. Analysis of the Teaching-Learning Process 

A. Learning . , 

r 

1. Motivation and Expectation 

achievement motive 
conceptual interest 
pragmatic purpose (learning to do) 
degree of motivational structure" 

2. Sensing • (Percept ion and Feeling) 

perception: fluidity, rigidity and bias 

feeling; anxiety, ^pathy , resistance ^ , 

3. Thinking and Reasoning 

analytical disposition and skill * 
intuitiveness 

effects of cognitive dissonance 

4. Insight and Judgipent 

inclusiveness (sensitivity) 
differentiation (clarity) 

5. Learned Attitudes and Dispositions 

social concern - policy interest 

intellectual inquisitiveness - research interest 

emotional sensitivity - ministerial interest 

B* Teaching ^ 

1. , Teaching Motivation and Disposition 

conceptions 

law 

teaching , 

learning process 
involvement 

degree of involvement 
personal objectives in teaching 
other 7 >ersonal objectives i ^ 

kind of involvement 

, teaching interests^ 

reserve interests 
service interests 

2. Learning Aims 

, assimilation of knowledge 

areas 

development of skills 
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reasoning , composit ion , perception/ 
intuitljveness , communication, psychological 
relation, valuation / 

acquisition of disposition to sense/ learn and participate 



3. Role Conception 



y 



directive vJ participation (ac^on) 
evaluative -J. reflective (judgment) 
decisive v. inquisitive (knoyledge) 



/ 

' ■ ' ' / 

Dynamics of Teachefr-Student Interaction 

1. Emotional Stimulation / 

( 

us^ of suppor4; and encouragement 
use/bf aggressiveness and demand 
use'' of fear and criticism ^ 



In.t ellec tual S t imulat ion 

use of problem solving ^ 
content form and organization 
personal and social relevance^ 



3. Communication and Relations 
enunciation 
clarification 
j reflect ion . 
criticism 
quectioning 



formal v. informal 
involvement v. aloofness 
'supportive v. demanding 



A. Responsive. Behavior and, Learning Evaluation 

student cooperation and effort | 

' student hostility and antagonism > 

student inquisitiveness and enthusiasm 
student boredom or indifference 
student skill development and discipline 
student patterns of professional interest 
student views of professional responsibility 
student continuing emotional sensitivity, intellectual 
inquisitiveness, and social concern 

ft * * 
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II . Educational Components of Legal Learning 



Informational 



r 



Fact Ascertainment ^ * 

dimensions of facts 

observable, intuitive, inferrable, propositional, 
discrete or system-related 
sources of facts 

.. • physical, recorded, testimonial 
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fact-finding methods 

historical inquiry (reconstruction) 
empirical ’inquiry (observation) 
rational deduction (inference) / 
psychological inquir^^ (inference and intuition) 
authoritative postulations (postulation) 

2. Fact Discrimination and Evaluation 
adequacy of facts 

. completeness, validity , reliability , viability 

assessment of facts 

mathematical or statistical assessment 
logical assessment 
. impressionistic assessment 
* opinion support (expe'tt and lay)* 




1. Legal Analysis • 

adjudicatory case analysis 

dictum, holding, stare decisis, analogy 
statute analysis 

validity, conflict interpretation 
law office *'live" case analysis 

. relevant law propositions, immediate case application , 
immediate case consequences 

2. Legal Method 

- procedure 

function, process, canalization of discretion, testing 
for results 
substance 

relevance, effectiveness^ flexibility 

"3. Doctrinal Exposition (Legal and Non-Le^al) 
orientation of conception 

class if icatory (relational) 
explanatory (causal) 
predictive (formulary) 
testing and examining procedures 
methods of proof 
standards of proof 

technological development ' ^ 

system completeness 

, reliability of formulations 

met^lodology for change or modification 
implementation ^to legal, physical, psychological or 
social operations 
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C. Applicational 



a 



/ 



Problem Formulation (Diagnosis) 
normative references 

legal, social, economic, ethical,- psychological 
constant factors 

factual references*' 
legal desiderata 

subject-matter law 
pervasive legal concepts 
risk factors 

• factual possibilities 
legal issues 
legal consequences 
party/social consequences 



Problem Solution (Synthesis) 

personal/social desiderata 
choice, of legal methods ; - 

choice of legal concepts 
non-legal references an^l methods 
"anticipated ■ legal and party/ social consequences 



memorandum preparation, 
counseling * / ^ 



3. ’ Implementational Skills 

forms of ar ticulation 

? documentary drafting, briefing, 

oral advocacy, interviewing .and 
organisational emphases 

major and minor theses 
elements of support and proof 
clarity and force of conclusions 
principles of presentation 

^ • order and coherence, clarity, incisiveness 

D. Transactional 

1. ' Contexts of Interpersonal Relationships 

client interviewing and counseling 

litigious 

negotiatory 

. negotiation and settlement 

' public hearings . 

institutional consultation 

♦ 

2. Role Characteristics 

attorney 

decisional, psychological, advisory, mediational-, 
. implementational , ^ 

client or litigant . 

' character 

" p er sona 1 or ins t i t u t ional 
objectives 

law need and expectation 
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Persuasion Skills 

style of rhetoric 
use of logic 

kinds of emotional appeal 

E. Functional 



/ 



( 



1. Law as Correction 

■ standards of conduct 
remedies for violat;Lon 
means of correction 
effects of corrective procedures 
law change with new correctional knowledge 

2. Law as Social Engineering ' 

community function and operation 

institutional role in relation to problems and conflicts 
•: implementation in economic, politicaly/psycho logical , social 

theories and practices 

3. Law as Policy Science 

defining social ends 
implementing means to social change 

F. Valuational 

— - ^ % 

1. End Values in Order of Importance 

2. Mean values in Order of Emphasis 

3. The Handling of Value Conflicts 

character of conflicts 
means of resolution 

4. Ethical Performance 

parties 

social institutions 
legal institutions 
judges • 
attorneys 

clients , / 

requirements 

lega 1 s t andard s 
ethical standards 
custom and practice 
corrective means 

legislative and judicial 
• professional (law) 

i . ‘ ‘ social (community, family, etc.) 



( 



III. Methodological Considerations in Instruction 



A. Structural Character of Substantive Law Materials 




127 



t 



/ 



1 . 



Character of Problems and Issues to be Studied 



2 . 



Form c^f Experience or Knowledge Used to Deal with Problems and 
Issues 



3. Central Themes or Issue 
units of learning 



to be Developed 



4. Generative Methods to Develop Inquiry and Insight 

logic al pro posit ions 

empirical information and data ' •. 

5. Procedures for Connection and Relation between Content Elements 

logical continuity 
continuity of value emphasis 

continuity of social or historical experiejicd 
B/ Introduction and Use of *^Non-Legal" Materials 

1. Perspectives and Values Identified and Stressed 

2. Conceptual Structure of the Subject Matter i 



\ 



3. Methodological Approaches Utilized . . ,, 

» r 

4. Effective Interpretation and Use of Materials and Procedures in 
the Legal Context 

problems in effective translations and integration 
relation of legal and non-legal conception 
conjunction of legal and non-legal theory 
fac t usage 

problems of inhering differences 
stress in values 

character and organization of knowledge 
procedural emphases 







C, Organization of Substantive Materials for Teaching -Learning 

, 1. Theoretical Emphasis- 

policy (goal-oriented) 

' historical (continuity-or iented) 

problem-solving (client-oriented) 

^ logical (consistency-oriented) /' 

2. Standards and Doctrine • 

kind 

substantive v. procedural 
general v. limited 

^ ^ degree of certainty and consistency 

degree of conflict and uncertainty 

usage 

- mandatory or discretionary 

absolute v. variable interpretation 

end value v. instrumental value 

definitive reference v., experimental application 
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Factual Emphasis 

fact choice <. 

kind of facts'"' 

empirically-determined 
ra t ionally-po s tula ted 
a priori stipulation 
correlation with theory 
fact development 

kind of inquiry 
degree of elaboration. ' 
kind of ■\?erif icat ion 
fact usage ' ^ 

postulate theory 
pro'of of theory 
• fact' clarification ’ ^ 



4 . 
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Sequential Approach 

order of presentation 

problems and. issues 
theoret ical cons iderations 
doctrinal choice .and possibility 
fact considerations 
degree of emphasis 

analysis and elaboration 

value and attitude factors' 
factual issues and considerations 
•> theoretical views and implications • ^ 

doctrinal ho Idings and alternatives 
problem difficulty and complexity 
repetition and reihforcement 

problem formulation and solution 
fact inquiry 
theoretical development 
doctrinal development 

•assimilation and transferability ' .. 

extent and timing of memorization 

point of grasp and application of generalized principles 
transferability of elements Xo new learning units 



D, Organization of Instruction 



1 . 






Use of Motivation 

student - directed 
instructor - cultivated 



2 . 



Teaching Approach ^ 

intellectual* approaches 
emo t ional emphapes 



3 - 
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Programmatic Choices 

formal v. informal 
“group V, indivudal structuring 
student orient.ed v, subject oriented 



\ 
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5. 

' 6 . 



Content Emphases . 

structural breakdown 
sequential breakdown 

course or program development and organization 



•Combining * and Sequencing of Elements 

r \ 

Evaluation of Instructional Arran^ment 
internal* coherence .and validity 

in terms of teach ing-learnXng principles 
in terms of subject matter needs 
exp e r lent ial find ings 

evidence of substantive learniiig 
evidence of teaching-learning attitudes 






7.- Overall Curricular Design 

subject matter ' relationships 
teaching-learning methodologies • 
experimental and revisionist emphases 
substantive po^ssibilities 
teaching approaches 



E> Programmatic Approaches to Teaching-Learning 



/ 

1. Lecture and Recitation 
" orientation 

problem emphases 
Sbcratic skills* 
content emphasis 

allocation to lecture arid to recitation * 
* ' sequence 

analysis of communications and response 

student involvement * . ^ 

learning effectiveness ^ ^ 



2. Workshop, Seminar and Small Group Conference Approach 

. ^ types of leadership 

emphasis on learning * , 

3. Problem Simulation 

scope' of problem ; * 

method of presentation 
means of analysis 

teaching-learning .communications process 
nature and ‘effectiveness of learning 

j i 

4. Tutorial Learning _ * ‘ 

subject matter concentration 
units of instruction 
teaching aims and means • 
student motivation and response 
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5# Team Teaching 

objectives ■ 

discrete, value, content, procedure or teaching emphases 
division and distribution of subject matter 
problems in communication 
overlap 
ambiguity 
contradiction 
evaluation 

* -impacts on students 

learning emphases and value * 



6. . - Research Projects as Teaching 

aims of the project 
= scope of subject matter 

organization of woVk and learning responsibilities 
needs and problems in execution 
structure of communication in teaching-learning 
evaluation. of progress and outcome 

7. "Programmed Learning" * 

scope of subject matter 
learning objectives 
units of learning material 

' sequence in presentation and learning 

‘ speed of learning and amount of reinforcement 

8. Practice Simulation 

I 

moot court 
appellate practice . 
law office simulation 
other ‘ 

^ ■ 9. Field Learning and Apprenticeship 

'context ^ ^ 

courts 
legislatures 
\law office (type) 

'•public j-awyering agencies 

^ police \and correctional institutions 

length of experience 
emphasis in learning 
control of' learning experience 
evaluation procedures / 

F, Teaching Style 

f , 

1. . Content Emphasis ' .( . 

stress knowledge v. process , 

stress on theoretical analysis and legal technology 
stress on problem solving and effective party result 
stress on policy considerations and relevance of solution 
unstructured as to goals, means or subject 
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2. Approach to Students 
. type of interaction 

provocative to induce student coping 

declarative to give student information and guidelines 
solicitive to support student in latter *s aim and interest 
semantic operations — ^ 

focus on intellectual meanings and logical relations 
focus On usage and context 
focus on vagueness or ambiguities 
emotional emphases in communication 
dramatic techniques' 

use of theatrical style or flair 
use of simulation 

use of context for dramatic purposes 

IV. Evaluation of the Legal Education Experience , ” ‘ 

A. Evaluation of Learning = • . 

1. Purpose of Evaluation ■ ^ 

final learning assessment , / 

^ ' assessment of learning progress * ^ 

diagnosis of learning laches and problems 
stimulation of student effort ^ 

, discrimination between students 

2. 'Evaluation Components 

subject matter retention 
problem-solving ability ^ • 

. . discrete skills » 

reasoning 

intuition ^ . 

perception 

psychological relation 
c ommunica t i o n 
composition 
evaluation 

imagination and creativity 
prefessional dispositions and motivations 

continuing intellectual inquisitiveness, emotional sensitivity 
and social concern 



3. Time Sequence in Evaluation 

retrospective, based on post-law school experience 
continuous, based on continuing and . total law school experience 
sequential, based on discrete .groupings of learning matters 
s^egmented, based on individual course completion 
frequency of interim evaluations 

frequency of def initive evaluations ^ , 

4 . Methods o.f Measurement 

group and individual' opinion (teacher and/or student) 
student project planning, execution and completion 
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employer, senior professional or Qp-professional evaluation 
X - internship ’ and/ or pos school experience) 
research contribution ^ 

public and professional contribution 
formal oral examination ' ; 

inf ormation-^oriented 
probldm-or iented 
attitude-oriented 
formal writteri examination 
problem emphasis 

definition by instructor; solution by student 
definition and solution by student 
inf ormat ion emphasis ‘ 

knowledge and development of theory 
fact knowledge and implications 
problem definition, ^d solution 
theoretical choices 
practical choices 
" • ' value consideration 

examination form 
subjective 

essay, closed or open’^book 
objective 

open choice (completion) 

forced choice ^(true-false, multiple* choice, matching) 



Methods of Estimation and Judgment 

criteria , 

\ 

\ minimum or general professional performance (estimate) 
^ optimal student performance (estimate) 

\* typical or minimal student performance (estimate) 
obj ective measurement standards 



means 

obj ective 

raw score assignments dnd totals • - * j. ^ 

weighing of items and scores 
negative scoring 

use of central tendencies (e.g., means , medians , ,middle\^ 
proportion) 

\ grouping of variations from mean: inferior to superior 

standard deviation and other grouping methods 
alphabetical v, 'numerical symbols of performance 
‘curving* of class 'results 
pass-fail judgment 
subjective 

use of model with defined standards 
use of judging outline 

use of multiple and combined judgments; comparative ' 

. judgment 

scoring by question (scoring all students simultaneously 
on each question) ‘ . 9 

scoring by student (entire student examination at once) 
rank-ordering of student performance 
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critical limits „ 

tnean^ of determination 
t. ' pre-set^minimum standards 
, statistical distribution and‘”cutting point 

means of review and adjustment 
reexamination-similar type 
^differenjt type of examination 
multiple review of judgmer\t of failure ^ 
supplemental learning effort- 
supplemental work or pro ject ^contribution 
no review or modification w/o extenuation * 






Evaluation of Instruction 

1. .. Student Scores on Standardized Sutfj ect-llatter Examinations 
» comprehensive school examine t^ns 
certification examinations 






■'2i • Student Judgments of Instruction 

content coverage ■ • , 

P reparation 

rganization , ' 

clarity of communication - . . 

' interest stimulation. . , ' - - ^ 

, , . challenge v. boredom ; ^ , 

relevance v. remoteness ^ 

teaching approach ‘ ^ 

. negative or destructive elements ^ t * 

aggression and excessive criticism 
indifference br^ dullness ’ * ' 

‘ positive or constructive elements * . . . 

^sensitivity and responsiveness to student 
degree of personal interest and involvement, 
imagination and searching disposition 
evaluation methods * . ' . 

ade^quacy and fairness of examination forms, 
fairness and equivalency in scoring 
reasonableness of judgment / . ^ 

explanation and elaboration of criticisms of student 
^ performance- -/J" 

3. Curriculum Committee 'or Other Faculty Judgments^ o^ Instruction 
completeness or thoroughness of subject matter treatment 
ad equacy of "^"^r epar a t ion 
outline preparation 

• use of reference materials 

use of audio-visual aids 

f ^ 

/Use of ^demonstration 
i /^othef^adjunc^ive . devices 
^ eval^iiation of teaching .skills 
, ; adequacy of presentation * . 



) 



ef f et/tiV 



eness of persuasion 



V 
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^ scn.-n' tivi ty to 5 ^*^tiiclont iiocd and response 
i?s^ semantif: rd-.vlls « , 

UPo O'" dramatizing^’ aictbods 
e^fecti vonei^s of evaluation procedures 
roin'co of .exnrij nat'i op matcM'iel s 
adequacy of oyiim’nat j on mofhociS and content 
. fai rness scovJnyd and judgments 
recommGnflat'4nn of al t:orpat:ivcs 

in subject matter arranj^omont 
‘ ' in teaching approach 

C* Evaluation of Educational Program 

^^'1. Theoretical Emphases and Neglects 

2. Skill Emphasis anrj Range of Skill Development 
/ 

Organization of Curriculum Content 

structural arrangement of substantive matter 
•sequential arrangement of substantive* matter 
discrete groupings of course and program material, 
use and integration of “’non-legal^' materials 

4. Emphases in Teaching Approaclies 

use' of Socrc^tic and rationalistic methods » 
use of empirical -inquiry or reference 
use of clinical emphases and metliods • : 

emphasis on doctrinal and legal information development 
emphasis on . r'esearch and' policy considerations 
empliasis bn fact development and' transaction 

5. Distribution of Teaching Skills 
teaching interests 
individual aitd combined skills 

strengths and weaknesses 

■ * * 
j 6. Program Comparability 

" reference to A-A.L.S. standards 

comparison V7ith elite schools 
comparison v7itli statistical average 
for scliool of similar type' 

7. Program Effectiveness 
bar examinations standards 

A.B.A. 'or A.A.L.S. school certification' standai'ds 
alumni judgments 

judgments of -remployers' and bar groups ^ " 

school curriculum committee judgments 
dean’s office jiidgments *■* 

student judgment§> 

consultant or extra-professional judgments 

r? 

8. Further Program Experimentation and Revision . » 

design 

implementation 
evaluation 
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The Skill ofReleyance 
or the Relevance of Skills 



by JEROME BRUNER 

A bout a decade ago I became ac- 
tively involved in what was to 
Lbecome known as the "curricu- 
lum-reform movement" in American 
education. The initial objectives of this 
movernent were simple yet moving in 
their aspiration. The teaching of sci- 
ence (and that was the founding con- 
cern soon to be generalized to other 
subjects) must be made to represent 
what science was about so that modem 
man might have some better sense of 
the forces that shaped his world. The 
underlying conception was a rational- 
istic one! By knowing nature and being 
adept in the ways of thinking of sci- 
ence and mathematics, man would not 
only appreciate nature, but would feel 
less helpless before it, and would 
achieve the intellectual dignity inher- 
ent in "being his own scientist." 

’ Looked at as merely an effort to im- 
prove the teaching of science' and the 
other disciplines, the reform move- 
ment seems admirable in retrospect, 
though parochial, and from the broad- ^ 
cr point of view of "man's striving to 
control the world," somewhat old-fash- 
ioned, even a tiny bit absurd. But there 
were two inadvertent and powerful 
side-efTccKi that were generated that 
still perturb our educational establish- 
ment. and that still go on producing 
changes in the practice of instruction. 
One of them is administrative in the 
broadest sense; the other is psycholog- 
ical. 

JrROMr Bkusi r iSiprofessor of psychology 
and director of the Center for Cognitive 
Studies at Harvard University. This article 
is adapted from a paper presented at a 
symposium on "Education in the Seven- 
lics/’ sponsored by Encyclopaedia Britan- 
nica Intel national, Ltd., London, January 
1970. 
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The adininisirative clTeci of the cur- 
riculum revol\itiou was to redefine the 
way in which a curriculum was made. 
The moment tjne says that physics 
should belaught not to spectators but 
to participants, that we should teach 
physics rather than about physics, 
then the physicist must be brougln 
Jnto the process of curriculum maker, 
along with the tcaclicr. For the h.T«i^* 
assumption is that physics is not so 
much the topic as it is the mode of 
thought, an apparatus for processing 
knowledge about nature rather than 
a collection of facts that can be got out 
of a handbook. And so, in very rapid 
succession, some of America's most 
distinguished scientists and .mathema- 
ticians became involved with teachers, 
school superintendents, ministers of 
education — the lot. First it was physics 
and mathematics, but within the dec- 
ade chemists, biologists, anthropolo- 
gists, economists, and^even historians 
were involved in makfhg curricula of 
their own. It was a poor project indeed 
that could not boast a Nobel laureate 
or a Bancroft Prize winner in its list * 
of consultants. There was^^tress and 
strain when^ working scientists came 
face to face with the realities of the 
working teacher or the working school , 
budget. And there wcrcsmoments of 
despair when some of patient 

scientific colleague^ talked about mak- 
ing their particular curriculum "teach- 
er-proof." It was a little like making 
love people-proof. But- even the com- 
plaints about the teacher as spoiler 
grew out of respect for the basic task 
of equipping the student with the com- 
petency inherent in the subject matter. 
Nothing must interfere, not even the 
teacher. In the end, \vhat have emerged 
from the collaboration of scientists, 
scholars, and icachth's are nationally 
distributed cuiTiculum materials* cm- 
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bodying points of view about learning 
to which I shall turn shortly, curric- 
ula that represent an cxtraorclinaiy 
achievement in aciulemic quality and 
in the r^espect they shovv for the nature 
of humau thought processes. Quietly 
we have achieved a revolution in the 
way we make currieulum, and it has 
now become wo rid- wide, in the devel- 
oping as in tlie developcct world. 

Wliat is meant when we say that 
physics (or maiheniaiics or a language 
or some other subject) is not some- 
thing that one "knv>ws about" but is, 
rat lie r, something one "knows how 
to"? Plainly, one is neillicr quite com- 
mitting something to memory to be 
tested by the us\iai means, nor is one 
learning to perform on cue like a 
trained seal or one of Professor Skin- 
ner’s pigeons. Ralliei*, vvlicn one learns 
physics, one is learning vvav^of dealing 
with givens, eonncctin^>^Unf^gs, proc- 
essing unrelated things ^s6.vas^ to give 
them a decent onler. It a way of 
connecting what one observes and eu- 
counters so as to highlight its redun- 
dancy, and therefore to make it as ob- 
vious as possible. To nse wlial has now 
become V familiar phrase, it is an 
approach to learning that emphasizes 
way.s of getting from the surface 
the observ'ed to its nuclei lying slniC' 
turc of regularity. In this sense, it is a 
constant exercise in problcnVfonmdal- 
ing and problem-solving. 

Good "problems," it turns out on 
closer inspection, are the chief vphick 
foi* good curricula whethe'r one is in 
an ordinary classroom or alone in a 
cubicle with a leaehing machine. h‘ 
the main, formulated problems are 
two kinds. One has to do more vvilf 
the formal or analviic structure ol tin' 
operation — the .syntax ol the suhU'Ct 
Being able to express acceleration foi 
set of velocities in an equation, nf 
showing wherein Snell's law lor tlw 
pressure of light must or must not 
a necessary corollary of the consent 
lion theorems — ilK’se\\re example's 
exercises principally with the syntne^^ 
structure of a hud\ of knuwicilgc. 
are problems that relate to logical in‘ 
plication, identilv, eqtiivaletice, 
transformational rules. 1‘hey are m**' 
leved by eonsidei ing tlu' language M' 
the mjtalional system, and not by 
ing at rocks and ti ees. 

/riiere is a. seenud set of problem* 
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j|ui( have In (In pi iiu ip:ill.\ IIk* 

vi'iiiaiitic aspt ci nl a scii na*. How liinli 
,> M»mv ixii tiv \il:u* IniiKlioi:, or wliat 
iw*(‘(k*il lii (ifsaliiiali* a 
vi l lain volume ol sea ualei , or wlial is 
ilu’ pcrtuibalion imnnul a loil passing 
ihiougli a given nialimii, given such 
.iiul sui h Reynolds nuinbc'r? There 
■ > involved liere soiiie lurni ol d(.’tcr- 
niination of a value, a way of gelling 
.It cess eannily lo a gliysical plienom- 
cnoii. Looking ai rocLs and trees is 
u iy much al the hear! of ii, but look- 
ing at them with a highly assisted eye 
luriis out lo be eentral. A good held 
In one where one doesn't have to go 
about making such empirical determi- 
nations veiT oflen, and we know that 
things are getting belter when we can 
reconstruct how something should he 
from what is already known rather 
than being a brav e and paked empiri- 
cist. 

.We came to treasure problems of 
both types: the former arc '"tbink" prob- 
lems, tlic latter are laboratory exer- 
ci,scs. Both are forinulated by the in- , 
structor, the toxt. or tlie manual, and 
both are important in any .science, art, 
or practical sphere. 

But neither is mudi like problem- 
finding. When Hahn and Strassman 
made their fundamental discovery 
about the transmutation of uranium 
under certain conditions of bombard- 
ment, they wrote that they were un- 
sure how to cope with the surprise of 
an element changing its atomic weight, 
which is possible only in alchemy. It 
was the implausibility rather than the 
improbability that shook them— as 
with bridge hands, all of which are 
equally improbable, but one in a single 

suit is implausible while a Yarborough 
o! the same probability escapes atten- 
tion altogether as extraordinary. One 
has no doubt whatsoever that the hare 
can overtake the tortoise. Problem find- 
ing conies wTien one senses that there 
remain some dark problems about 
whether a divisibility rule may not be 
consistent with another rule about min- 
imal invariant units inordinary algebra. 
Nor is it plain tliat the invention of 
the calculus resolves Zeno’s paradox 
once for all. All of these arc matters 
involving the raising of problems, rath- 
er than their solution. They require 
many of the same skills and the same 
knowledge of underlying regularity of 
prublem-solvi^ng. But they basically 
require the location of incompleteness, 
anomaly, trouble, inequity, and contra- 
diction. 



I n none of \Jiat we have described 
thuj? far is there anything like mcni- 
orization or performing a particular 
rcpei'tory. Con\cntional learning Iheo 
ries have little to do with the matter, 
and it seems inconceivable that there 
stands between you and understanding 
a missing word of praise or a chocolate 
bar. Rather, what scorns lo be at work 
in a good problem solving ’’perform- 
ance" is some underlying competence 
in using the operations of physics or 
whatever, and the performance that 
emerges from this competence may 
never be the same on any two occa- 
sions. Whal is learned is competence, 
not particular performances. Any par- 
ticular performance, moreover, may be- 
come "stuck" or oyerdetermined by 
virtue of having beem reinforced. It is 
like the wicked schoolboy trick of 
smiling when the teacher utters a par- 
ticular word. and before long the teach- 
er is using it more often. But to con- 
fuse lliat phciiomcMon with language 
is as much of a mistake as confusing 
the trained seal piping ’’Yankee Doo- 
dle" with the improvisation of a varia- 
tion on the piano. 

You may b\' now have recognized 
the parallel between what I am sug- 
gesting and what we have come to 
know about language C()mprehensi()n 
and production, and their acquisition. 
Learning lo be skillful willi a body of 
knowledge is much like learning a lan- 
guage, its rules for forming and trans- 
forming sentences, its vocabulary, its 
semantic markers, etc. As with lan- 
guage, there is also the interesting fea- 
ture in all sudi learning that what is 
learned is initially "outside" the learner 
— as a discipline of learning, as a sub- 
ject matter, as a nolalional system. 
This we shall examine later. 

Now, it has been the long-established 
fashion among traditionally anli-men- 
talist psychologists to dodge the issue 
of skill and competence by asserting 
that, while common sense may see it 
this way, the "real" explanation of 
learning is to be found at the molecular 
level of discrele stimuli and responses 
and their connections and reinforce- 
ments and generalization. What goes 
on at the common-sense level, as ordi- 
nary learning would be called, is sim- 
ply a matter of engineering, a case of 
figuring out how to put the elements 
together in the right way by the cor- 
rect contingencies of reinforcement or 
the management of contiguities. I be- 
lieve this to be a wildly mistaken mod- 
el of learning based on some very er- 



roneous ideas that have stood up veiy 
poorly lo the lest of the laboratory or 
of the classroom. 

Ixl me outline hrierty what is meant 
when we say that human beings learn 
skills. The simplc.si form of skill is 
sensorimotor (tool using, car driving, 
etc.), and its form of acquisition has 
been described with increasing preci- 
^sion over the past quarter-century by 
Sii* Frederic Bartlett and his students 
— Craik, Broadbent, Welford, and oth- 
ers. In broad outline, skilled action 
requires recognizing the features of a 
. task, its goal, and means appropriate 
lo its allainmenl; a means of cortverl- 
ihg this information into appropriate 
action; and a means of getting feed- 
back that compares the objective 
sought with present state attained. 
This model is very much akin to the 
way in which computerized problefii- 
. solving is done, and to the way in 
which voluntary activity is controlled 
in the nervous system. The view de- 
rives from the* premise that responses 
are not "acquired" but are constructed 
or generated in consonance with an in- 
tention or obicclivc and a set of speci- 
fications about ways of progressing 
toward such an objective in such a sit- 
uation. In this sense, when we learn 
something like a skill, it is in the very 
nature of the case that we nlaster a 
wide variety of possible ways for at- 
taining an objective — many ways to 
skin the cal. For wc learn ways of con- 
structing a myriad of responses that 
fu our grasp of what is appropriate to 
an objective. 

One is able to operate not only upon 
the world of physical objects by the 
use ^f sensorimcMor skills, but also 
operate in a parallel fashion upon that 
world as it is encoded in language and 
other more specialized symbol sys- 
tems. For such symbol systems "repre- 
sent" the world and the relations that 
hold between its different aspects. In- 
deed, this is whal is so extraordinary 
about the power to symbolize-^precise- 
ly that it has this representative func- 
tion (a matter that surely vexes philos- 
ophers, in spile of the boon it bestows 
on ordinary men). This, is what makes 
the "external" forms of systems like 
natural lariguage or mathematics or a 
scientific (liscipline such powerful tools 
of culture. By making them part of our 
own symbolic skill, we are able to use 
them internally as instruments of our 
own thought. Physics becomes now an 
operation of the human mind? and 
physics thinking hcci^nes a psycholog- 



ical topic. It Is an instmment of thought 
or a skill rather than a "topic/' 

It was basically this set of convic- 
tions that led those of us who were in 
the midst of curriculum reform to pro- 
pose that dohig physics is what physics 
instruction should bo about— even if 
the instruction had very limited cover- 
age. And we proposed that doing it 
from the start was necessary, even if 
at the outset the student had only the 
vaguest intuition to fall back upon. The 
basic objective was to make the sub- 
ject your own, to make it part of your 
own thinking— whether physics, his- 
toi*y, ways of looking at paintings, or 
what nots There follow from Ihis^view 
of competence as the objective of edu- 
cation some rather firm conclusions 
about educational practice. To begin 
with, a proper curriculum in any sub- 
ject (or in the total curriculum of'tho 
school) requires some statement of 
objectives, some statement of what 
kinds of skill we are trying to create 
and by what kinds of performances 
we shall know it. The essence of such 
behavioral objectives is the specifica-, 
tion of a test of skill— testing the abil- 
ity to get to an objective in situations 
and with materials not yet encoun- 
tered. 

Does it sound familiar? Is It not what • 
was initially intended? How did we get 
so far off the track in setting up our 
.educational practices? Why was this 
rather simple notion not followed up? 

I suspect that part of the dilliculty was 
introduced by wrongly focused thco* 
ries of learning that lost sight of the 
forest of skilled competence for the 
trees of perfected performances. But 
that is only part of it. There is a very 
crucial matter about acquiring a skill 
— be it chess, political savvy, biology, 
or skiing. The goal must be plain; one 
must have a sense of where one is try- 
ing to get to in any given instance of 
activity. For the e.xcrcisc of skill is 
governed by an intention and feed- 
back on the relation between what one 
has intended and what one has achieved 
thus far — "knowledge of results." With- 
out it, the generativeness of skilled 
operations is lost. What this means in 
the formal educational setting is far 
more emphasis on making clear the 
purpose of every e.xcrcisc, every lesson 
plan, every unit, every term, every 
education. If this is to be achieved, 
then plainly there will have to be 
much more participatory democracy 
in the formulation of lessons, curric- 
ula, courses of stu^y, and the rest. For 



surely the pai i ieipation of the learner 
in setting goals is one of the few ways 
of making clear where the Iciirner is 
trying to get to. 

T his brings us directly to the prob- 
lem of relevance, that thumb-worn 
symbol in the modem debate about the 
relation of education to man and so- 
ciety. The word has two senses. The 
first is that what is taught should have 
some bearing on the grievous problems 
facing the world,'Nf he solution of which 
may alTecl om* survival as a species. 
This is social relevance. Then there is 
personal relevance: What is taught 
.should he self rewarding, or "real," or 
"exciting," or "meaningful." Tlie two 
kinds (jf relevance are not necessarily 
the same, alas. 

I attended a meeting in Stockholm 
in the .summer of 1969, convened by 
the Nobel Foundation with the object 
of bringing scholars and scientists to- 
gether t() discuss the burning issues of 
' the day. We had in attendance as well 
a panel of university students to voice 
their own concerns. I recall one ses- 
sion at which two molecular biologists, 
Joshua Lcderbcrg of^ Stanford and 
Jacques Monod of Paris, were discuss- 
ing the socially risky and morally com- 
pelling problems involved in improving 
man's genetic makeup with the aid of 
modern molecular biology. When the 
discussion was nearing its end, several 
students expressed disappointment in 
j^our avoidance of "relevant issues." 
Why had wc not engaged ourselves 
with the crucial issues of the day: with 
the developing world, with the popula- 
tion explosion, with the scourge of war? 

Jacques Monod replied with Gidc's 
favorite proverb, "Good intentions 
make bad literature." I would change 
it to "Good intentions alone. . . For 
it is precisely, again, a question of skill 
and understanding that is at issue. 
I am with those who criticize the uni- 
versity for having too often ignored 
the great issues of life in our time. But 
I do not believe that the cure in the 
classroom is to be endlessly concerned 
with the immediacy of such issues— 
sacrificing social relevance to personal 
excitement. Relevance, in cither of its 
senses, depends upon what you know 
that permits you to move toward goals 
you care abcjut. It is this kind of 
"means-ends" knowledge that brings 
into a single focus the two kinds of 
relevance, personal and social. It is 
then that we bring knowledge and eon- 
viction together, and it is this require- 



nienl that laces us in tlie revolution in 
edueation through which we are going 
I have suggested that liic Jnjinan, 
.species-typical way in which we in- 
crease our pow'crs comes through con 
verting exteinal bodies of knowledge 
embodied in the culture into geuer.i* 
live rules for tliinl.ing about the world 
and about om\selves. It is by tliis means 
that wc are tinally able to have comic- 
tions Uml have some conseciucnees for 
the broader good. Yet, I am convinced, 
as are so many others, that the way in 
whieli our ordinary educational activi- 
ties arc carried out will not equip men 
with etfcctive con\ ictions. I woidd 
to propose, in the light of, what I hn'e 
said about skill and intentionaliiy, and 
to honor what I believe about the two 
faces of relevance, that there be a very 
basic change in pedagogical practice 
along the following lines: 

First, education must no longer strike 
an exclusive posture of neutrality and 
objectivity. Knowledge, we know now 
as never before, is power. This does 
not mean that there are not canons of 
truth or that the idea of proof is not a 
precious one. Rather, let knowledge as 
it appears in our schooling be pul into 
the context of action and commitrnenl. 
The lawyer's brief, a parliamentary 
strategy, or a town planner’s subtle 
balancings a/c as humanly important 
a way of knowing as a physicist's the- 
orem. Gathering together the data for 
the indictment of a society, that tolt;r- 
aies, in the United States, the ninth 
rank in infant mortality when it ranks 
first in gross national product — this is 
not an exercise in radical invective but 
in the mobilizing of knowledge in the 
interest of conviction that change is 
imperative. Let the skills of problem 
solving be given a chance to develop 
on problems that have an inherent 
passion — whether racism, crimes in the 
street, pollution, war and aggression, 
or marriage and the family. 

Second, education must concentrate 
more on the unkncjwn and the specula- 
tive, using the known and established 
as a basis for extrapolation. This will 
create two probleiTCs immediately. One 
is that the .shift in emphasis will shake 
thc traditional role of the teacher as 
the one who knows, contrasting with 
the student who docs not. The other is 
timt, in any body of men who use their 
minds at all, one usually gets a sharp 
division between what my friend 
Joseph Agassis calls "knowers" and 
"seekers." Knowers arc valuers of firm 

declarative statements about the state 
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of tilings. Seekers regard such stale- 
menls as invitations to speculation and 
doubt. The two groups often deplore 
each other. Just as surely as authority 
will not easily be given up by leaehers, 
so too will knowers resist the threaten- 
ing speculations of seekers. Revolution 
does* have difficulties;; 

With respect to encouraging specula- 
tive extrapolation, I would particularly 
want to concentrate on "subjects" or 
"disciplines" that have a plainly visible 
growing edge, particularly the life sci- 
ences and the hunfian sciences: human 
and behavioral biology, politics, eco- 
nomics, sociology, and psychology or- 
ganized around problems, solutions to 
which arc* not clearly known. The rc- 
\v;ard for working one's way through 
the known is to find a iievv question on 
the other side, fornudaled in a new 
way» Let it be plain that inquiry of this 
kind can be made not just through 
“ihe* social sciences" hut etiiially via 
the ails, lilcraliire, unti philosophy' as 
well as by the syn lac deal sej cnees of 
logic and mallieiiialical analysis. 

Tliird, sliare the processor ediieatiun ^ 
with tile learner. There are lew ihiiigs 
so c.Nciting as, sensing where one is 
trying to go, what one is trying lo get 
hold of, and then making pnjgress 
toward it. The reward of mastering 
sonieiliing is the mastery, not the as- 
surance that some day you will make 
more money or have more prestige. 
Thcr^ must be a system of counseling 
that assures belter than now that ilic 
learner knows what he is up to and 
that he lias some hand in choosing the 
goal. This may be raising the specter 
of totally individualized instruction. 
But learning is individual, no matter 
how many pupils there are per teacher: 

I am only urging that in the organiza- 
tion of curricula, units, and lessons 
there be option provided as lo how a 
student sets his goal for learning. 

Fourth and iinally, I would like to 
propose that as a transition wc divide 
the curriculum into a Moiiday-Wcdnes- 
day-Friday section that continues dur- 
ing the transit ipn to work with what 
has been best in our school curricula 
up to this point, and a Tuesday-Thurs- 
day curriculum that is as experimental 
as wc care to itfakc it — seminars, polit- 
ical analyses, the development of posi- 
tion papers on school problems, "prob- 
lem-finding" in the local community, 
you name it. Let it be as controversial 
as needs be. Wc are Tacking diversity in 
experiment, and can afford controversy 



in order lo gel it. Tuesday and Thurs- 
day need be no‘'rciypccier of conven- 
tional leaching qiulification. Indeed, 
it might provide ihe^ proper occasion 
for bringing outsiders into the school 
and "hooking" them with its challenge. 

I would also want lo bring lo the 
school (or lo its pupils on visit) other 
than the conventional media of learn- 
ing — film, political debate, and the 
carrying out of plans of action, all lo 
be subject to scrutiny, discussion, and 
criticism. 

1 am no innocent to mattei s of school- 
ing and the conduct of instructional 
enterprises. What I am proposing in- 
volves a vast change in onr thinking 
about schools, about 'growth, about the 
assumption of responsibility in the 
technological world a.s wc know it. I 
have wanlL'd to highlight the vole of in- 
tention and goal-direcledness in leain- 
ing and the acqiii.silion of knowledge, 
tile conversion of skill into the manage- 
ment of one’s o\\ n enterprises. Tlie 
objective is lo produce skill in our 
citizens, skill in liu- achieving pf goals 
of personal signilit ance, and of assur- 
ing a society in which personal signili^ 
cunce can still be i)OSsible. 
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Aging Mistress: 

The Law School in America 

By Robert Stevens 



Q 

w/o far, jaw sUidcnis have rarely been involved in 
campus violence, but at a growing number of law 
schools the students arc actively making radical de- 
mands. Professors at many scluiols^ are aware not 
onIJ' of rising student dissatisfaction but also of the 
intellectual doubts and reservations held by members 
of their own profession. Legal education, wrote the 
current ehairman of the American Association of 
Law Schools’ committee on curriculum recently, “is 
in a crisis . . . fundamental changes must be inatlc 
soon. It is not only iliat law stiulents over the coun- 
try arc reaching the point of open revolt but also 
that law. faculties themselves, particularly the 
younger members, share with the students the view 
that legal ediiealion is too rigid; loo uniform, loo nar- 
row, loo repetitious and too long.” 

All^lhis may strike some as surprising. 'I'lie law 
school, at least on .some campuses, has traditionally 
appeared to be one of the more inlelleetiially de- 
manding antJ. rigorous parts of the^university. The 
first year of law school — success fully survived — was 
regarded by the upwardly mobile (and others) as a 
passport to membership in the national or local estab- 
lishment, depending on the reputation of the law 
school. And, of all institutions, was nut the law 
school the most relevant? Was it not lluuighl to he 
so relevant, indeed, that it was often dismissed hy 
traditional acatleiiiics as a trade school? In an era 
of campus lurnioil, would not such allriiniies protect 
the law schools from unrest and criticism? Wliy, 
then, have so many law sludetUs and a signilicant 
nujiibcr of acaticiuic lawyers joined the clamor for 
reform in legaf education? 

'Ihcre arc no simple answers. Law schools vary 
enormously. Dissatisfied academics come in infinitely 
varied shapes atul sizes, and their dissatisfaction 
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covers a spectrum from those who would make law 
schools the preserve of the traditional schoIaTr to 
those who would turn them into centers for social 
action. Student bodies similarly are not monolilhie. 
.Sludeiils vary considerably from school to school 
and, ihore importantly, wlihin individual schools, 
even if the most aniculaie student s|Hikcsnien in any 
given school appear to be imaniiiunis. There are 
students who complain that law school is intellectual 
only in the most superficial sense, while others — 
numerically larger, one suspects- — iiuliel the legal 
eiirriculum for irrelevance. The mixture of views 
varies with i.lie school. .\[ many of the “local” law 
schools, sludetil eriiieism may still focus on'^’tlie fact 
that insullieieiit emphasis is placed on black letter 
law, or the complaint liiay be that the school teaches 
“naiionar* rather than ‘Tocar law, Hut at the na- 
tii:miil schools (and as legal education currently 
exists one cannot avoid such elitist distinctions), the 
battles more often swirl around the tlieiiies of sub- 
stantive relevance, inlelleclual content and profes- 
sional rai.\(tn d'etre. The ediieationa! innovations in 
law in the thirties and forties 'made the currieulum 
mnie relevant — to American business, aiul labor — 
something which the students of those days de- 
iiiaiKled. T oday, the curricula t)f llic_law schodls is 
edging toward a greater coneern with poverty, urban 
problems and the enviionineni, but to this generation, 
of student leaders ll:e pace seems to be that of a 
snail. With ’ iiiclevaiiee” the battle cry, those who 
regiud the inicresis’of the local black eonuminity as 
(he test of relevance arc having -a field day in the 
law schools. 

So loo jire those radicals who might loosely, 
and peril. ips unfairly, be termed the hippie wing of 
the Movement, who are concerned primarily with 
the atmosplieie of education. If sensitivity training 
is the criterion of desiralfilily in legal ediiealion, then 
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ihc l.iw schools, be sure. :irc LMiiiiicnily mKlesinihlc, 
and (or imdcrstaiulahlc rcasims. I-mpirical suidics 
have aMisisienlly suaeeMcd thal law has altracied 
whaf nii^ilil he deserihed as flic e(Mnpetiti\e and 
somewhat aggressive memhers ol llie nation’s intel- 
lectual elite, anil iiiimy of the elite of tluit elite go 
on to' he law tcaelicrs. i liis too is not surprising. 
The core of the legal system is still asstimed to he 
litigation, and in the eoninuMi law, litigation is an in- 
tensely adversary system. 'Mie- ease-class and 
socralic methods of. leaching represent an essentially 
hostile model on which, for a hundred years, stu- 
dents of llml legal system seemed to thrive. It sep- 
arated the wheat from the chalT, and the clialT was 
conveniently forgotten. But many in this generation 
of students arc not so forgetful of tJic cIiafT and would 
argue that tlic high-grade wheat is increasingly ir- 
relevant in tlic constructive roles (as..ppposcd to the 
adversary roles) which lawyers are. or will be, called 
on to perform. 

T 

& here arc otlicr underlying causes of the malaise 
'which many have claimed they sec enveloping the 
besUlcnown law schools, i^’iiiaps the most pressing 
is the new level of academic prcparalimi of the stu- 
dents llicmscivcs. Law studcnl.s are far better pre- 
pared than they were even ten years ago. An in- 
creasing number — a ckLir majority in a few elite 
schools — have worked nr studied abroaiL or liavc a 
graduate degree, or have extensive * experience in 
politics or .social action. fZven at schools where this 
is not so, the students arc frci|ucntly recrijileil from 
undergraduate honors programs in wliieh they have 
had access to high iiualily leaching, writing and re- 
search programs, or other intellceiually slinuilaliiig 
opportunities, ’I o such students, the lirst year ol law 
school, with its strange mix of intelleetiuil rigor and 
the patronizing almivsphere i^f first graile, is no longer 
readily acceptable. And students who arc turned 
off in llici;* first year arc unlikely to deveh^p iiVtel- 
Icctual excilcmcnl in (he second nr third. It is such 
slu.denls who feel that they have been kept absurdly 
long in an over-structured environment. 

Many of these complaints might be less impoVlant 
if students of. various persuasions did lu^t sense that 
faculty members, too, arc suffering a crisis of 
idenfily. The case method was invented to leach sub- 
stance, yet its predominant purpixsc is now ap- 
parently to instill methodology : Wliai then has hap- 
pened to substance? Should it be ItHighl. and by 
whom, and how? And since not all substance can 



be latight, what part, if any. should be taught? 'Mie 
analysis id dnelrinc. as an end in itself has been re- 
jected, but few academic lawyers have even at- 
tempted to pnnluee a rationale for depth legal studies 
which go beyiMid such an analytical framework,^ And 
imderlving everything is (lie ijiiesiion c^f jMirjiosc: 
W’liv does liie law .sehoc^l exist, and what is — or 
should be-— its relalicuy.liip with the' worlds of prac- 
tice and seludarsliip — (itU [o pientioii with the “real” 
world? 4 * 

'fo aiKilv/e anv aspect (T higher eduealitui is, at 
this stage in the fortunes (^f the universities, a liiglily 
vulneraide operaliiui, '1 o attenij^t to speeiilatc about 
llie problems and future of legal education — which 
is now aliiu>s( synonymous with law schools — is 
doubly dtflieull. I-’i^r it involves not only speculation 
about' tile future of liiglier education itself but also 
about (he future of a jnofession, fiu- all but the most 
extreme would concede that law schools are tied, 
however tenuously, to the practice of law. Indeed, 
in the liistorv’ of (he eiiiergenee of the American legal 
prid'essioti, and ultimately (he'',Ameriean law .schools, 
he all the slreiigllis and^ weaknesses of the present 
position. 

,'\s in so iii.'Uiv uli'ipias, or attcnij’Us at utopia, (he 
early settlers fought hard against the idea of liaving 
l.iwyers at all. 'I he minister in Massaeluised.s was 
content ruM only to guide his flock spiritually but also 
to serve a^ physician and lawyer. Hut “law\ er-jidis," 
as Karl Llew'ellyn was ullimaiciy to christen them, 
have a habit of emerging and producing their own 
ft I net ion a lies. I5y the end of the seventeenth cen- 
tury. in most iT the pi'ipulous colonies, a legal pro- 
fession was developing; and b}' the middle of the 
eigliteeiuli eenlury the aiu^rnev in Boston, or the 
barrister in Virginia wlu^ had been trained .at the 
Inns of C’ourl. were members of clearly defined 
gri»ups,* both socially prominent and professionally 
competent. They survived Revolution, after 

which training in I-Oiulon was supplanted by the 
establishment of proprietary law schools (the most 
famous Ol which was at Lilehlield in Conneeticul) 
and by the hninding of eliaiis of law in established 
universities. 'Huis, altlunigh the typical working at- 
torney picked up ills lavV through apprenticeship, a 
reasonably systematic melhoil of education gradually 
emerged io lr;iin die leaders of (he profession. In- 
deed. as the cigliteentli eenlury g^ve Wiiy to tlie nine- 
teenth. and as the propriel;iry scliools were increas- 
ingly taken under the nominal umbrella of the 
uiiivcTsities. it seemed that the UnilCLl Stales IkuI de- 
veloped a systematic liberal cdue:ilion for lawyers 
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which Enghiiul li;ul incrcjsiniily hiilctl (ti jirovidc. ' 
Bui sudi an appearance was cicceplive, for\wiihin a 
few years llic phenomenon known as Jacksonian 
dcnuVracy liati all bill swept away this cinhr\oiiic 
educational slrllcUlrc•^ Imleetl; in so'iiic slates'! llie 
very survival of the leea’I profession was in tjneslioiv. 

•No doubt iiiucli niylliolo^w survives, in the laics 
of the excesses of the Jacksonian' perioLl/ The leeal 
niagazincs produced in* Boston atul IMiihuIeiphia 
during the 1830s and 1840s make it clear that wlial- 
ever the fate of the profession in rural areas in tliose 
.days, in the cities a wcll-cslahlishal bar survival the 
period without major mishap or muhie financial 
hardship, But it is true •nevertheless that the law 
schools fell on liard limes. The most<-^ustrioiis 
school by far was Story’s Harvanl. but even there, 
despite pretensions, the law program amountcil to 
little more than a well-organized few months of col- 
lective apprcnlieeship training. IToin the point of 
view of the traditional reformer, legal education, just 
a hundred years ago. was both imsatisfaelory ami 
unsanitary. Oualiliea^ions for praeticc’were derisory 
where they were not nonexistent. TUc profession 
W'^is at a lower ebb in public esteem llian is eus torn- 
ary even in the ease of the legal profession.- Not 
only was the concept of the liberal lawyer a fairly 
remote onc> ami not only was legal scholarship al- 
most totally ah.sent, but almost all kiiuls of institu- 
tional or even inslitulionalizeil legal eilucalion were 
missing. In contemporary lerms, legal ediiealion was 
99 percent clinical. 

It was from out of these vague and academically 
undistinguished mists that moilcrn American legal 
education was horn in 1870 when Christopher 
Columbus Langdell refounded tlic Harvard Law 
School, and in so doing, many would say. refo muled 
the .American legal profession. It may well be that 
Langdell was the creature rather than the creator iif 
his era in law. By 1870. professiimalism was once 
again rising in the American Icarnal professions. In 
medicine; it was presaged by vital seieiililie break- 
throughs ranging from those in aiiestheties ,to those 
in bacteriology. In law. the catalyst was industriali- 
zation.. As the frontier slowly evaporated,, the power 
of Wall. I. a Salle and ‘Montgomery streets began id 
grow. The legal profession, alllunigh still prcLlomi- 
nantly rural or .small town and although still mostly 
a cottage industry of single practitioners, found its^ 
led by the emerging corporalc-oricnlCLl lirms. ^ 

The Harvard Law School, in fact, emerged con- 
temporaneously with this country's major contribu- 
tion to the legal profession — the corporate law firm. 

34 



It also emergeil at a lime when a Germanic scientism 
was grigiping tlie American tmiversilies arul Harvard 
was ileveloping .graLlualc professional schools; I.ang- 
delt sought a seienldie approach t<i law which he 
found in the ease metliod—^a method which would 
allow his new full-time academic faculty to reconcile 
ithc irreeoiieili’dde appellate decisions, ami instruct a 
new generation of jmlges to avoid the deviatioris 
from iloeirine wliidi tlieir preilecessors hail perpe- 
t ratal. 'I'liis die professors aeeomplislied* hy pulling 
apart eases before an admjring and intrigued army 
of sludeiiLs who. at the end of the semester or year, 
were then subjected to rigorous examination. The 
training of the lawyer was in this sense scientific. It 
was liberal only in tiie sense tliat tlie training of, the 
chemist was liberal. 

T 

1 oday .s radical student leaders in the law schools 
vigorously claim tiierc -have been no changes in 
legal aliication since the 1870s. a claim whieli is 
patently absurd. .If tiic eiiarge. however, is that legal 
education is dominated l\v a Langdelliaii structure, 
then in that there is a far greater element of truth. 
I'lU what happcncii in the year.s after 1870 is that 
the Harvard iiunlel came to dominate all the law 
seluH^l^s in the* country. Today, every law school, 
even <he unaeerediteil night law school, uses* some 
form of the casebook met hod of teaching; and since 
such e;isebooks ;iIiiiost inv;iriahly cover a multitude 
of jurisdielinns. the empluisis is on process rather 
than substance. Tlirouglunil the liierarLdiy of law 
schools, froiii the most famous mitioiial ones to the 
most locally-oriented, it is the analysis of appelliite 
decisions through ease ehisses which takes pride of 
phiee. ‘riie .skills developed in today's students lend 
to be subsiantially the same as tliose ineiileated in 
the students of the IS7()s largely lieeause tlie struc- 
ture of legal education has. remained unchanged. 
Law leaching, no imilter lunv dlfTereritly tlie case 
mcLhoil is used, is still predominantly a matter of a 
single professor dissecting iiimnnerahlc 'cases before 
a class consisting of large nmiibcr.s of students, 'To 
be .sure, '‘eases*’ have given w;iy to "eases and ma- 
terials." problems have, been ai|deil to appellate 
eases, and policy vies with law. But (he structure 
built liy Langdell is still visible, liuleed. tlie eon- 
ecpls of and credits and the organization of 

semesters and ye;irs give the imiiression that form 
has truly triumphed over content. 

When one turns to substance, however, there is 
little that remains of tlie last century, despite the 

V 
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nulic;ils’ cl;iims, Ft is (rue (liiu (he l'»iisic lirsl-yi'jir 
courses nrc c'ssL'iitiiilly those wliidi IfiirviirJ deviscil 
by* I^H)() — torts, conliiicts. procedure. Liiii;in;d l;i\v, 
property, ami consliinlional law. lUit the usual see- 
oml-year courses are tliose devisetl primarily at C'hi- 
caeo, Columbia and Vale, and mainly durinit.the 
twenties and thirties — ^administrative law’, taxes, cor- 
porations. antitrust, labor law'. And inereasinely the 
third year is a development oi llie’ C’c^lumliia and 
HarvartI c'leetivv sysltMU C although is in 

many ways a misnomer; like the- Mrifish I an pi re the 
sinordasbord of seininais ‘'develojx'd in a lit of ab- 
sence of mind"). .Such eenerali/;ilions inevitably 
distort the. picture somewhat. No one can fairly say 
that there have not been sieniticanl chaugesan immy 
law' courses, ilcspile the retention of familiar labels. 
Tlie atinosplicrc of all law schools — both national 
and local — has changed significanlly over the years, 
and especially during the last dccuLle, 'Fhe emphasis 
in legal research has shifted considerably. But there 
is considerable jiistilication nonetheless in the in- 
dictment that the hnv schools arc trapped in the 
structure of an earlier age. 

■ TIic fact that curricula and teaching mothods in 
tlic lasv schools arc largely uniform is not. of itself, 
necessarily bad. Nobody expects medical schools to 
liavc vastly dilTcrcnl curricula, and if the new’ mCLli- 
cal schools like Ibown and IVmisylvania .Suite are 
c.xpcrimenting w'itli (caching methods and emphases, 
this is a very recent ptienomcnon. ' Medicine, how- 
ever. has higlily sophisticated an’;ingcmcnis for spe- 
cialization after a basic medical scluml course, and,, 
has even escalated general practice (o* a specialist 
art. Law'.’ for all practical purposes, has no special- 
ist training, unless (lie radical students are riglit in 
claiming that the syllabus of all hov seliools is geared * 
to the Wall Street nunlcl (somclhing. interestingly 
cnougli. Wall Street lawyers w’ould deny vigorously). 
But basically tlierc is no standard law'ver. Law\ersir 
perform vastly dilTcrent functions — in private prac- 
tice. in large and small linns, in hirge and small 
towns, in national and local government,, in Inisincssl. 
industry, lalxyr and antipoverly legal services, not /o 
mention politics of every sliade and dcscrifition. In 
this sense, there is no unitary bar. 'Lhc que.stion then 
is, can a monoliihie educational afiproach be justi- 
fied- w'hcn the profession is pluralistic? 

This raises the issue of wlictlicr, in an anti-clitist ' 
period, it is possible to suggest tliat similar institu- 
tions sliould serve difTcrent Lonstitucnci‘cs. Certainly 
the history of such attempts is not encouraging. 
After' funding the FIcxncr Report, wliich was rc- 



mark;ibly^:suecessrul in raising (lie standards of med- 
ical schools In driving most of tlic l\id ones out of 
Inisiiioss. the ('aincgic L'oundution lor the Advancc- 
mcMl of Teaching funded a series <^f pai’allel studies 
of law selunds, under llie dircelion Alfred Reed. 
Reed’s eonclusiHis, llunigh. ^ue very dilferent from 
l lexner's, MIe saw’ (h;il law-'Selio'oN. like lawyers, 
performed ver\ different (unctions; he llius pressed 
for a formalized ' hiera.rchv of liiw selinols. But 
JU'vd's^ solution was ignored by the leaders of itie 
profession who did not W’ish to heliew (h;u the 
bar WMs anytliing but unitary, and byMhe middle- 
grade, law’ schools which Ihirsled to drive cnil the 
less good schools ImU w'oiv ihcir violently anti-clitist 
pinask when they looked up lo Harvard, ^‘aie, ('o- 
himhia aiul ('hicago. 

Iiulccd, just when (during the M)2()s ) Recil w'as 
suggesting a hierarchy of schools, and, by implica- 
tion, gr;ulalions within the legal profession, (he pro- 
fessiomil organiz;itions were busily attempting to 
siaiul;u‘Llize aiul elongate. le,gal education. Raising 
the .slaiulaiLls of legal education became synonymous 
with making it eonform lo lliosc schools w’ith the 
programs of hmgesl Limalion, In brief, legal educa- 
tion just 'hfiy years ago w’as a free-for-all. It w’as 
only between 1019 and 1023 that ilie two concerned 
professional trade unions — llie American Bar As- 
sociation (Mi.A) and the Association of American 
Law’ .Schools (aai.s) — sought to improve the educa- 
tion of lawyers through such devices as accrcdi(;ition^ 
of law’ scIk’kiIs and the strengthening of state licens- 
ing reg\iialimis. 

\ 

T. process still moved slowly. By 1927 only'^ 
four states recpiired two years of college for students 
emb;uking on legal .studies; otic other rec|inred one 
year, and' some seventeen more required only a liigh 
school cdiicaliori. 'I'he remainder had no rcc|uire- 
ments at all. .And what was meant by law' studies 
W'as remark.ablv- c;isual. All the slates appeared u? 
provide^ a period (T apprenticesliip as an alternative 
to law school; ;uid of the ’ eighty-four three-year 
schools (there w’cre still some one- and tw'o-ycar 
sdiools), only ihjee rcciuired grailu;ition from col- 
lege as a prereL|uisite for admission. (Many re- 
quired only ghidiKition from high school.) A,s a 
result, the v;isl bulk of hiiwyers wtio attended lhc 
best law' schools in the country were practicing just 
five years after leaving high school, and a significant 
number ,saw liltie or nothing of college or, for that 
matter, of law' school. 
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Tlic cnnlmsl \vi(h 1970 could nol be grculcr. 
Todiiy all law scliools arc llircc-ycar afTairs, alllinugli 
(he surviving niglii schools (with roitglily 20 percent 
of the sludents) provide a four-year paiMiiiie 
course. Only one state — Moiilatia — still rceogni/es 
two years of law sclioof as a (jiialiliealion for taking 
the bar exam, but even llierc the profession is busily 
frying (o raise tlic standard to three. All nj'iproved 
law schools reciiiirc at least tliree years of college 
^heforp (i RtndvMU nia,\’ lienin la'v «;(ndii“i, and nuvsl 
require a bachelor's degree, Fnirlher, (lie nunilier of 
lawyers wlio enter the profession other than through 
a law school is minute. Indeed, except m a IiandfnI 
of stales, admission ihrougli ap|irenliceship is virtu- 
ally impossible, and in ahnosl all those wlicre it is. 
the bar is moving to stamp out such aberrations. As 
for the schools wliicli arc accredited nciiliec h^' llic 
ABA nor by the aals, and whicli enroll some six 
thousand of llie country’s seventy thousand law stu- 
dents. most' of^theni arc in California where l!ic state 
bar is conicmpIiUing giving students from aj^proved 
sctiools signilicnm advantages, in the har cxani; ob- 
viously. such an arrangement would virtually drive 
the unapproved scliools (iTit^of business, 

Alft ihcsc, things iiican tlial* Icgahcdiieation may 
well ]k “sanilizctl” during llic I97()s. All scliools 
will require .the bachelor’s cIcgYee for admission, all 
will provide tlircc years of law scliool. and all will 
have those feutures beloved by aceTcdiling commit- 
tees — ^^sixty tliousand volumes in the lilirary and a 
nucleus of full-time faculty. Tlic most remote law 
school then will reflect the dream wliidi Langdell 
had a hundred years ago. But will this dream satisfy 
the new generation of professors and students, let 
alone the needs of America in the 1970s? ’ 

In various ways the inliercnt conflicts in tlic law 
schools, wliicli arc tlic accident of history, arc re- 
turning to haunt the 19?0s. Consider legal scholar- 
ship. In many iiniWrsitics the law school is re- 
garded, in the light oHIic caliber of rcscarcli under- 
taken there, as little more than a trade seluml. F-Ven 
the best university law schools have tlieir jirohlcms: 
the intellectual ability of iliclr faculties is rarely 
matched by a consummate scliolarly output. Vari- 
ous reasons have been advanced. - Until tlic last ten 
years, the production of teaching materials \vas re- 
garded as a scholarly cml in itself (and. happily for 
student relations if not for* scliolarship, .prestige in 
law schools among both colleagues and students 
slilb normally depends more on tca^ihing ability than 
scliolarly reputation). Moreover, tlic faculty-student 
ratio'at law schools is such that all members of the 



. 4 

faculty arc involved in leaching large classes, and 
the classes may well be elementary, nr at least ir- 
relevant to the professor's researcli interests; that, 
too, lias a sUuuiiig elfeel on research. As one com- 
mentator has pul it, seliolarsliip and “Hessian train- 
ing” may well he inherently antithetical. 

Hut (liere.are iiUellecliial. iis well as adiiiirii.stra- 
tive, reasonsj for the relative' paucity of quality legal 
literature. I he Realist movement in the 1930s. in 
addition to rendering pure d^iclrinal anaivsis out of 
favor, also threw’ douhl on the treatise as a sehulurly 
form. 1'Iierc. is no denying that disiinguislicd work 
lias been jnoiluced by niaiiy law professors, especial- 
ly in the form of law' re\iew a.rlieles. Hut teaching, 
consulting and juiblic serviee—llie hallmarks of the 
profcssioiiiil seliool — Iiave Iiecn the metier of the 

law professor, and nol lliose activities wliicli other 
disciplines regard as rkiseareli. d'hus, in llie siudcnl 
view', wliile the law profe.ssor has defended the 

impartiality of the university, and the right of 

scholars to indulge in object ive re.scarch. lie himself 
has often s|icnl Iiis non-teaching hours mesmerized 
|iy university administration or committed to partial 
and subjective activities outside the university. It is 
on such apparent dichotomies that student unrest 

thrives. 

T . : 

JL lie inconsistent pressures arc felt in many ways. 
Those who have participated in (lie hiring process 
at law' schools know tliat. at least >it the best-knowm 
(or most fasliionahle ) .scliools, professional experi- 
ence ranks relatively low among the cliaractcristics 
sought in thej prospective teacher of hov. Success 
in practice and reputation among practitioners arc 
nearly as iinimponant as bar examination results; 
odiiorsliTp of llic law* review at a jeading scIiooI is 
worili more tlian a parincrsliipi in a leading firm. 
Producing a practitioner's treatise, however much 
prestige it brings in the profession, may well be the 
academic kiss of dcalli. It is in lliis tradition that 
I lie leading aeademie members of the [irofession dis- 
miss the bulk of law review articles of imparlance 
only to tlie practicing bar. For inslilulions ktunvn as 
law scliools such a position may legitimately be re- 
gardetl as inherently confusing, 

Wliat ..is it, llien. that the academic lawyer 
can add to legal .<ieliolar,slii|i? . As in the problcnV of 
allenipting to define '.sjiecialization, dcpili re.scarch 
in law' has a nebulous ring. From the time of 
Columbia’s c. pcrimcnts in die I920s, designed to 
restructure the curriculum along functional lines, and 
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Yiile's involvcincnl in inlciilisciplin;iry research in 
the I930s» ihc stock answer has Iieeii dial serious 
leiial researeh involves relaline law to tlie social 
s^ciences. In Uiis way ii is sueyesled dial die law 
professor is a nniliipurpose social sdcntisl wimse 
sliulenls will ultlnialely hecoiiic niiiiti|nirpose deei- 
sion-hiakcrs. Many sicnilieant rcscarcii slriiles have 
ncen made — in liclds as diverse as criminal law ami 
labor law — lull siicli Iiich-llown claims for law and 
lawyers run die dan^^cr of hackfiring, and not solely 
because dicy greatly overstate the impi^nanee of the 
average lawyer. In short, while much technically 
com pete nl and some academically significant work 
has heen produced liy academic lawyers, many of 
their most signilicant contributions have conic iir 
research which is only tenuously related to law, or 
indeed in activities which arc totally outside the 
world of scholarship. 

' This strange vagueness ahnut the nature of legal 
research, once it has waiulercd from the rigorous 
analysis of substantive legal principles, is aKo re-, 
fleeted in the attitudes lowaril teaching in the law 
schools. While l..angdcll introduced the case class 
- as a means of teaching subslantive rules , of ' law 
sysieniiilically. the a.ssociateil soeratic iiietluul of 
teaching ullinialciy became a means whereby hiw 
professors and students were able to see the use of 
doctrine in action, Tlie jmlidal process, the legal 
process, and so on, arc now by default part of every 
law school course, as well as often justifying. courses 
' ' of their own. But the implications of this iia\c not 
been carried through. As tlic ease mclIuKl has l'>eeii 
appreciated more for its ability to tcaelv mcliuui liian 
substance, there is hide cViilcncc that law teachers 
liavcjsliown any enthusiasm for new breakdirouglis 
in ^educational teeluudogy — programmed learning, 
fo^cxtiiiiplc — which miglit at least leach the students 
the clcmcnls of substantive law as painlessly ami 
cfllcicnllyi as possible. Some take die strange' view 
that because dicrt^^is now so much substantive law, 
the law schools .should scc-k to teach none at all. 
Perhaps this should be expected in a profession 







whose lilenilure (or its :iliscncc) supuests ttv.it law 
professors are ejtlier reaiarkahly vauiie or largely 
Inarticulate alnnil the skills which law .sehpols ciir- 
renlly purport to tievelop. anti, imleeil. about the 
pill poses [or which such schools exist. 
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lie slow mclamorpilosis through which *^ 10 ' pri- 
mary method of icaeliing law has g(>iic ha,s meant 
that law schools have not systematically attempted 
to leach the theory of law. f he gradual ’’.sccularizu- 
tion*' of American law has. with considerable intel- 
lectual justification, destroyed the -idea of the legal 
system as a series of inierrelated objective norms 
and replacibd it so far with only fragmentary, if 
sometimes impressi\e, insights. I:eonomists, of 
whatever selionl they may be, reeogni/.o some basic 
economic theorv. despite the fact dial thev mav at- 
irilnile dilTerent values and importance to it. But few 
lawN’cr.s' are prepared to discuss what law is or to 
expound a llieory of law, Coursc.s or scmjnars .in 
jurisprudence arc normally surveys of the various 
schools of legal philosopliy. Indeed, the nearest 
.thing to a course alu>ni law lies in the work of the 
liiigiiistie piiilosopliers who are coneernctl with law. 
'I'lieir work has frequeiidy been ilcriilcil as arid, InU 
they are increasingly imjiorlant at the national 
schools, ami iliey may vet help bring together the 
world of seholarshiji and the law schools. In the 
iiicaiitiMie. the atomistic approaeii to llic Icacliihg of 
law only serves U\ underscore the lack of clear 
jnirpose in the modern American law school. 

If faculties for the most part have been unable to 
come to grijis with ciiiieat'onal jndicy in the law 
schools, (here is another constituency at work. Al 
alnuist all seliools. students are now aeti\e memhers 
of ’curriculum (am! otlier) coniinillces. Because of 
their perhaps uiulc.scrved and almost certainly over- 
soUI icpulalioii for social coiiiinitmcnt, die national 
sciiools, ami incrcasingl\ leading state schools, 
liave attracted more than llieir share I'f ratlieal stu- 
dents who are ileniaiiding a restructuring' of the cur- 
riculum. as well as changes in all facets of school 
life, from ailmissions to governance. If iliere is one 
tiling i4ore tlian aiiodier wliieli die.se stmlenls .seek, 
it is to loosen the l.angdeliiaii griji on the law school, 
'I'hey seek relevance thvoiigh poverly-iirlian^Miviron- 
meiit courses and througii "aeiioii re.^'Carcir', — by 
which they normally mean credit for work in, legal ' 
services programs ami, stimulated by an increasing 
number of black students, in community projects. 

Yet if the typical faculty iiicinbcr is happy with 
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flic growth of new courses ;ui(I new directions in lar to produce the faculty-student ratio necessary for 

the law curriculum, he frcc|uentiy feels uneasy afunit clinical leaching. ‘I hcy may Jilso rec|uirc a new kind 



the development of so-called clinical programs. 1‘o of law teacher, one who is as nuich a practitioner — 

him it look.s all loo much like giving hack the hard-' and at least in one sense an activist — as a leaciicr. 
won academic hasc of legal education to sonic not- According to oppcmcnts. this last development might 

so-lliinly disgifiscd ollicc training. *l alk of a clinical well cause the law schools to lose their ainlity to 

faculty along (lie lines of llic medical .scliools causes aUracl a subsiaiilial proporlion of the aldest law- 

even graver alarm. While most academics lend to vers, especially tiiosc witii scholarly leanings, into 

favor the gr^wili of programs involving closely regular teaching positions — a*situation wiiich already 

supervised field research projects, clinical programs exists in many cUlicr common law cMuntrics.- F.vcn 

• /;cr .re evoke a dilTcrcnlt and negative, response. Tlic how, liic pessimists claiii) that liic inlcllcciua! cali- 

history of academic law over the last luiiuircd yenr.s iicr of prospective law teachers is falling, and that 

has been that of a ihghly .successful haiilc to wrest some of the aider young teachers arc contemplating 

legal education from the profession and bring it destrlion. *l lie radicals’ clemaiuls. nioreoverv woultl 

witliin the university. Even the “liheraT professor take academic lawyers still fiirllier outside the uni- 

cnonoi liglitly accept wlial appears, in view of liiat versity tradition, l.egal sehoiacsiiip— as used here 

history; to he a backward educational step. • — would be still scarcer; it mighl even tlisappcar 



A spdnsihiliiy of n(m-iuiiversiiy research jnstitiKc-s, or 
distaste for the prospect, however, will not periiaps of a deparlmciu'of the graduate school. In 

make it go away,* and money quickly overcomes’ any event, the basic j>urpose^ of the law schools 



acronym for Council on Legal Etlucation for !Vo- memliers who liarluir these misgivings, the students 
fessional Responsibility), and additional federal are also eauglu in an inconsistency. Roughly speak- * 
funds for its support have been aulhori/cd (though ing. the most radical demands are’ lieiiig made, at (he 
not yet appropriated) liy Congress. Although many best-known (i.e.. elitist) sehodls. 'Net the hulk of 
radical stuclcnls view clinical work as a wedge to the demands — closer faculty eoc^peration, work in 
force the law sclioois to lake positions on local or the ghetto, individual research projects, and tlie aho- 
nalional political issues, a concept which tlic faeiilly I it ion of the large class (once I lie prize of llie Jaw__ 
fears wouhl compromise the iiulcjviulcncc of the scliqol and now llunight increasingly to be abrasive 
university, clinical programs ncvcrilieless liold an at- and tlisiorlingly eoinpefitive) — would not only call 
Irnclion which oilier (irograms tlo not. flic sliulents’ for greater fmuls imt winikl witien still more the 
I reluctance to express overwhelming enthusiasm for gulf hetweeii the best and tiie mediocre schools, a 
notions of specialization, emihrical studies -or other gull whieli wouhl be fiirliicr mmidiccl, not bridged/ 
faculty suggestions stems’ at least an part from the Iw less amipelilivc admissions. In short, (he re- 
fuel that the bulk of the students arc going to 1\ • forms being deniandetl could, ironically enough, 

*. practitioners of one sort or another, and lliercforc make the prolession and (he law sehoc)ls both more 
have limited interest in research per sc. Clinical hierarchical and more elitist. > 

programs.' are vieweti hy^ most as an opporlunily to I Inis once again one iiiusl ask basic questions, 

become involved with llie real world in a way which Do the law scliotds exist primarily ip train, lawyers? • 

is only indirectly related to the regular syllabus. ‘Hie . Do iliey owe llieir allegiance to tlic universities, to 

pressure for clinical studies and (lie possibility of ilie profession — or to tlie puldic interest? 1 he ques- 
conflict witli more traditional concepts of teaching lion lias not lieeii answered salisfactorily in (lie hun- 

and learning arc (inis likely lo grow ralher tlian dred years il has-been artniiid, and its implications 

decline. • remain eonsidcraldc. 

The implications for, the development of cxicn- Take tlic issue of professional staiulards. Ai- 
sivc clinical studies programs in ilic law sclioois arc though society lias rejected (he Classical ccononiisis 
obvious. If such programs arc taken seriously, in position dial (he market sliould determine standards, 
the sense that they arc used lo perform an cduca- it has so far given only the vaguest answer to the 
lional function as well as to provide a social service, question of who shoultl test them. In tlie.ninclccmh 
they wilbrequire a vast infusion of funds, in pariicu- century a '‘diploma privilege” emerged,- so (hat m 



from die law sclioois jiliogeilicr and become {he re 



reservations. 'Liic concept of clinical studies is 
heavily supported by the new ci.nrR foundation (an 



wbiilcl be fuzzier still. , 

Ihil if.ilierc is illogic in the position of faculty 
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llic IS90s n uriuhiiilc of Valc/vvas cnlilli^tl lo prac- 
tice law in Gonncclicul wiliiont further cxaniiiialion, 
anti liic same was true for grailnates of the Univer-, 
sitv of Pennsvlvaiiia who 'wislietl to practice in tliat. 
Stale. * All this lias cliangcti; ami toilay only live 
states allow tliploiiia privileges, ami then only for a 
lin’iiteti number of sciiools.. Yet tlie logie^of this re- 
form has never iieen fully implemcnlal. 

The test of |)rofessional eonipetencc in every 
stale (with the five minor exceptions just no(etl) is 
the bar exatiiinalion. The bar cxaffiinalituis are of- 
ten not iield in iiigb repute, ami umlerslamiably so; 
but instead of trying to improve them, both legal 
praelilioncrs ami academies seem more interesteirin 
developing more rigo.^ous accrctlilalioii statidartls by 
which the less fashionable iiiw sciiools. which often 
cater to minority grOiips and those unahlc to alTord 
full-time education, may he drivert.oul of business, 
y The weakness of the bar cxaminatimi has also en- 
couraged some slates lo retjuire' the teaching of 
specilic courses and to impose other educational 
limitations which prevent the belter school from de- 
'viating too far from (he structure of the ru'n-of-lhe- 
mill schools. ^a stale of alTairs which also coiiirihutes 
to student and faculty disconicnl. The idea that law 
schools- would be belter if left free to develop along 
individual paths with widely varying curricula ami 
difTcring spcciullies. while the public was pmlcetah 
against incompetent attorneys through rigorous h;n* 
examinations (and perhaps regular recerlitication p?* 

. -liccnscd-praclilioncrs) , is a -position"xVhich 7 ^icspUcr 
its logic, is anathema to mady leaders of the bar. 
Tlicy prefer iliree frustrating, al(}cil mclTcclivc, 
mclIiQds of protecting slant^ards — law. school ac- 
creditation, required and rccommendcti courses and 
bar cxaiiiinalions— lo one clTeelivc one. 



W. 



^hat of the fulOrc? The schi/ophrenia which 
* afflicts the law schools- tpday may come to the. fore 
again in a growing movement to shorten law' school 
lo two years — at least for tliost students from good 
colleges. {Move elitism.) The proponents of such 
a $;chcmc argue something like this: 1) the case 

class and the socralic method of teaching arc excel- 
lent' for tcaelimg a student mclhodology or to “think 
legally’' — to acquire those cognitive skills w’hich ' 
characterize the law'yer's craft — but today’s bolter 
. students acquire those skills within a year or eigh- 
teen “months; 2) whereas traditional techniques arc 
excellent for developing analytical skills, they arc in- 
efficient vehicles for imparting knowledge of sub- 



stantive law-and largely irrelevant for acquiring other 
legal skills, from drafting to iiegolialiim;"aiul 3) at- 
tempts to reform the third year hv making it intel- 
lectually iiu^rc sliimilaling so far have faltered be- 
cause of stiulcnl apathy, pimr facully-stmlent ratios 
and faculty vagueness about specialization and depth 
, research. . - • 

'fliere is. moreover, an increasing amount • <}f 
pracirt-.il experience which supports these* arguments 
in favor of a two-vear law course. recent stiuly 

. ' . I ' 

at Y'ale showctl sccoml-year sriideiits perforiiiihg ap- 
preciably belter than third-year students in the same 
course; in many .schools, in fact, both seeo'iul- ami 
lliirtl-year stmlenls lake demanding (utlsklc jobs 
wlifcli verge on full-time cmploytiicnt;' Califorjiia is 
toying with the iilea of alUnvihg students in aqerali- 
(etl schools to “lake the bar exam after two years; 
aiul an ■ increasing number of stales are allowing 
ihirtl-year law ‘students to iippear in court, on fheir 
diylf of iiuligenl eliciiK. If law .simjcnts 
can work\jilmosl bill-lime or are allowed lo appear, 
in court (jli ibeir own. is it not kwical lo consiticr 
dropping/the third year of law school altogether for 
those j^tletils wIk^ have ik» research interest, to keep 
lhei>i ^here ionger? • - ‘ 

Other would-be .rcforiners advocate a (W’O-ycar 
degree eonsisling. in. eS'senee. of the fiVsl (wo years 
of law’ school interspersal with programmed learn- 
ing dr equally cllieienl * metluKl oi accjuiring' 
"hhick letter’’ law, and followed p crinip.s by a pc;: 
“’ride I^T 1 1 1 a s I - a p [1 re n I i ee s 1 1 i [ \ ‘f.Soipe W’oufil prefer a 
perioYI of apprenticeship in lieu of (he .second* year 
of law' .scluu)!,) ' The public could be pri^^’ctetl hv 
a tougher nationwide bar exam. But still the bulk 
of academics arc imenilui.sia.stic. and -llic . typie;^ 
practitioner is lillctl with nothing short of horror. 
One woidd imagine .that* the ^bree-year law tiegrcc 
had been incorporated by Magna Carla, rather than 
cstal^lislicd in the ,1930s as the, result of the social 
and cconoiniiyeon.sequcnce.s of the Depression, and 
at a time when siudeiils •were'" patently less prepared 
than (hey are today. ‘ ' 

Some response, however, put si he found for the 
brichl slmlcnl who, haviim' survived twelve years of 
highly-struelured primary and secondary .education, 
.sees another,. seven ycaVs of over-slruetiircd higher 
education facihg him if iic wants to be*.,a lawyer or 
make use of legal' skills. One possibility, .still al- 
lowed by tiic regulations in ihany .spiles and f^lowcd 
by a few la\v schools, i.s to ailmit studcnt.s .after three 
years of college, The ppposition again seems. for- 
midable: colleges would tight to keep their best 
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stuilcnls (hrniigli the senior year, and law scliools 
would find it dinicult lo ailjitsl liicir ailmissions 
when overwiicimed wi(!i over-qualiliLHi ^r;uliia;e.s . 
from (he colieiies. Ihit jf (lie Kvo-year law sciiool 
proposal r\nis imo its expected madliloeks, lliis exit., 
from (he present ireailmill may he the i>nly eltoice. 
Alternatively* lliere is an. even more radical siieees- 
(ion: 'M\yo years of college euupled 'with -two years 
of law school leading lo a limited • |>raelieing eerlili- 
calc and followed hy a two-year obligation to servg 
the'poor. This ..plan was iiUrodiiecd as a bilTin Con- 
gress last year by F^cprcscnialivc Roman pucinski 
ns the basis for federal support of law schools,, more 
to provoke llioirglit than net ion, hut it may he an 
imporlanl straw iiv the wind. 



C 



ertainly the prospect of federal funding is rele- 
vant for reform. Law schools ure run on the eheap! 
Several nonaecrcdilcd schools are rim at a profit, 
and even /.some accreliited sclutols, especially those 
,in the poorly-endowed private ainivcrsiiies', eovcriiy 
provide a .subsidy for other^parts of the iiniveisily. 
But even where this is not so, the law sehool is still 
treated ns what it historically ■was'—a proprietary 
school franchised lo use the n;ime of^a university,.. 
What other department at Harvard, for- instance, 
would "'have* an elTeclivc faculty -of . sixty . for more 
than scvcn(^ccn hundred students? A ratio of one lo 
thirty would ho unheard of. in any repuiahic iimler- 
graylualc institution and unthinkable in any other 
graduate depai^lmcnh’ . ■ 

Simply to suggest that doubling or trebling laxv 
schoqUfaculltfs ‘woiild at once make things twice or 
three* fiincs as good in terms . of leaching aiul re- 
search is, of^coiir.se, absurd.* At the same time, the 
law teachers’ journal* The Journal of Lci^al ^Educa- 
non, is^ n graveyard of id^t\s wliieh died or were 
.\t ill born" because their authors never •considered 
the traditional financial, limitations on law schools. 
Moreover, it may well be that some of the weak- 
nesses In legal scholarship could be blunted if the 
law schools would^ become more like the rest of ilie 
university. Almost certainly some of the law stu- 
dents’ frustration and alienation could he lesseneil 
by a faculty-student, ratio which allowed smaller 
classes, cfTeclivc field research, properly supervised 
library research and new leaching techniques. Some 
new sources of funding, in oilier words, must be 
found if the law schools arc to escape the trap in 
which they seem to be caught; but it is perhaps .sig- 
nificant that the law schools have realized they arc 

*40 



under-funded at the very moment the universities — 
especially the private ones — appear to be nearing 
financial crisis. ‘ . ‘ 

The mos( likely source of new fuhdingV even for 
the private nmyersities, is the federal govertiment. 
I'erhaps during ihe lh7()s Congress will develop a 
federally urulerwriUen educational hank .or a iu\- 
limial sehnlarship program based on (i| Mill lines, 
if (he hosiilily of stale uiiiiersitics can be overcome. 
IhK if federal .funds heeame available in any oilier 
form, they wouUU.be likely to help the weaker 
schools more than those whieli arc most awarc of 
the need for reform. 'Liiis is no doubl eminenily de- 
sirable ill terms of tlie sliort-lerni nalioiial inlercsi. 
But in terms of tlie loiig-lerm future of legal edu- 
cation, the grealcsi need might well be lo encourage 
itinovalioii in lliose seliools wliicli are capal*'le of 
breaking the existing p'hiteriis. and' (hose .schools are, 
ror(<^ie most pari, not the weakest bul (he strongest. 

.‘^.ssumiiig tlie government is (he most likely pa- 
tron bf leeal eJueatioii* it is not iirelevani to note 
tliai academic lawyers have shown ilieniselves in tlie’ 
past lo he mi.seral>le W'asliington lobbyists where 
their own , iiiieresis are concerned, lliis in itself is 
an interesting relleeUoii on the . legal prol'ession and 
legal eduealion. Until liie veryjlasl moment in each 
case, it lookeil as if tlie law schools would be left 
out of the National F.iKlowniem! for the liunu'uiities, 
the International P-ducation Act and (he proposed 
Institute for the Sooial Sciences. Lawyers have 
found it tlifiicult to hibby because, among other 
things, they are unable lo agree oiv wlial'^ legal re- 
search is and wlictlier it needs money, or lo agree 
whether there are defects in law teaeliine as it now' 
exists. ‘I he major exeepliim— a recent allenipt to 
establish a Law Foundation primarily with federal 
funds — went awry because it was reganled as favor- 
ing a particular approach lo academic law. ‘Hie re- 
sult is that law seliools are the least favored part of 
the university when it comes lo federal money. To 
be sure, this has saved aeadciiiic lawyers from sonic 
of the distasteful afterelTeets which the acceptance 
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of fcdcrii! money nppeors lo Ikivc luul in the Inirtl 
niul mctlicnl sciences — nfierefTccis nineiiie from em- 
pire-buiMini: (o liie uiulcrmininu ol academic imle- 
peiulcnee. Nonetheless, the innldlity to anrcc on an 
appn^’icli to Jaleral support is n simillicanl aspect 
of ilic conllicts iiiherciil in lecal education. 



A 



t all times, one foci rcmnjns certain: The pres- 
ent in.ibilit\‘ to aeiee about ilic future shape of'leeal 
cdueaticMi is syinpioniat ic (d the fact lliatdcL:;il ctlti- 
cators are incre.isinply iincerinin about the \’alidiiy 
of' the assumjMions on wliicli they have relied for 
ucncrnlions. At l(>nii l.jsi the idea of a unitary pro- 
fession is beiim scriousl\' questioned; the law schools 
arc likely to be faced in tlic 1970s with a fragmen- 
tation of purpose u’liich they will '(iiul hard to resiv^i. 
At long last the inediocre mean, ehainpimied by\the 
AAi.s. is under attack; the idea that all lau .^clioois 
should have llic same function or the same cmplia- 
.sis is being quesli(med in tlie most fii.ndaiiienlal way. 

At the natiomil seluiols. witit dteir relatively, 
strong fmaneial and intellcetnal resources — :i!u! per- 
haps at Olliers, loi' — tlierc are rumbliiiL’s' of rcfoiin 
nu>tivaled at least in part by. (he feeling th;it mnle.ss 
they strike out along new paths, dieir days may be 
nmiihercd. At most of llte national schools, the 
thiril year has already iragmented \\}\n eliislcrs of 
.seminars and individual Tcscarcb projects, and even 
if llic iiilcllcclual ra]i(Mialization for siieh changes is 
far froni clL-.ir, they arc rapidly being accepted. 
Fragmentation of tite '-eeoiul year may well follow, 
and indccil is under wa> . There is incre;ising talk 
of spcciali/ation. allhongh often v.'itlunit an a\sare- 
ness t)f what is .at s(:?ke. 'I he boldest experiment so 
far — the l.)i visional Program at ^'ale — e<dlapsetl 
partly because its jmopements xsere anxious not (o 
describe or treat it tor what it x\:is. an c.xperiment.pn 
speciali/atinn. Fhit other schools have taken on tliey 
challenge, Pennsylvania has special programs in se- 
curities .rcculiitiun atul welfare law. Harvard is j'>ie- 
cminent in inlcrmiiional law and t.axation. and so on. 

DCispilc the lateness and the' ap|':ircnt conlliet 
with articulated egalitarian goals, the most likciy di- 
rection of development is diversity — a series of dif- 
ferenl--models responsive to the various consiitiicii- 
cics which all law schools in varying and inarticulate 
ways seek to .serve. .Son.e scliools may .seek lo serve 
the c.xisting profession, and for ilicm little change 
would* be necessary. As at present, .some woidd be 
“big firm" and others would be “small hrni” schools'. 
They would look pretty much ns niauy law schools 
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I(xT; now, 'Hieir faculties would be involved in re- 
search primarily of a sid^stanlive nature, emphasiz- 
ing (liose subiects ;nid appmaclies of greatest value 
to the pnietieing bar. Selud.Trsliip in the tradition of 
doctrinal analysis thus would lind an obvious home 
and a new ivsiu'ctainlity. ^ 

Oihcr schools iniglu seek to turn themselves I'lri- 
inarily ini(> skills-orienled ii\sliiution.s. As .sucli. they 
would lake a particular' area of expertise — wlielhcj 
it be urlxin law or (he environment — atul develop a 
elinical program around (liat area of eoneentralidh. 
Such selunils presumaldy would develop elinical fac- 
ulties. innch like those of medical sehooK. whose 
praeiilioiier-ieaeher members would bring their pro- 
fessional skills to the classroom, and whose students 
would (VsMsionally, ■ |l-rhaps regularly, leave the. 
classrooih lo work in ‘jhe world'’ during the cour.se 
of their law school ca^teers. .A new breadth would 
ihereliy, he addcsl to It-gal odueatinn. a breadth em- 
barrassingly 'absent at present. 

Still Ollier sehooli might develop as policy-ori- 
ented institutions— tliaf’ is.' :is l;iw schools which 
might expect their graduates to contribute as mueli 
oiitsi<.le the law as ih it. Siieh institutions w'cxild lake 
on eertain of I lie; eharaclerisiie.s of the American 
.seluHils'of jniblie /administration or (he Fnglisli de- 



partments of sncylal ;ulniinistralion. 'I’liese scliools. 
altliougir lliev \Voiild olfer a core of professional 
sulyjeets. wouId/c\pend their maiiKelTori atul mea- 
sure most (>f their eoiilribuli(Tn in the x’alue of legal 
skills in (he realm puldie and social j'lulicy, 

I-'inally there might be a very few schools which 
essentially l/uneli<.metl as research insiilutcs. En- 
gaged inllu/kiiul of research which uses and teaches 
■ law in ihe fnimework of ihe .social .sciences ami hu- 
man it ies. lihese selumls would look, much like the 
grad uate sdiotds in the other disciplines, ‘i'hey canild 
expect, too. Jo develoj'i I he relatively low faeulty- 
sUklent raiins which exist in the graduate sduH»ls. 
ami they could exj^eet a large projuirtioii of their 
gr;uluales to go into teaching atul research positions. 
No cMie, of course, would expect all the law 
■xchools to resliapc themselves neatly and cpiieklv in 
the fogji'i of one of these four models, at least not 
in tlic foreseeable future. Some schools undoubtedly 
will serve two or more functions at once, ‘bhe “snb- 
slaniix'c" and (lie “skills" models both emphasize 
professional aims, rmd the ■■p(>Jiey"' and “research" 
models are also closely linked. A few cour;\geous. 
and nUluent, schools miglit be able to liandle even 
more limn two objectives, but hopefully with a clear 
articulation of which they soiiglu to .serve, and how, 
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Wlinl is alninti;ui(ly clear is tlial llic law scliools can 
no Innccr successfully serve all four (ami perhajis 
more) constituencies, and that if they try (hey are 
likely (n become incrca^angly viilnerahle—to sUuleiil 
politics, to faculty ilesigns, to iirufessional pressures, 
arul to a range of intlueiiccs which ultimately woifUl 
alter them hcvoinl recognition, aiul probably beyoiul 
utility, 

R 

cfore succumbing i(i such persuasion, however, 
an •optimist can detect (he beginnings of reform. 
Stanford is about to experiment with a two-year de- 
gree, and other schools are moving extensively in 
llie direction of curricular fragmeniairon. d'lie- im.n,- 
J.D. degree is iiow available ^n a large nunihcr of 
schools. Nofihcasiern is moving to a curriculum 
which calls for periods of practical experience in law 
oflkcs, UCLA will give a tpiartaroff for clinical work, 
while Hampshire College and Brandeis are said to 
be thinking of esiahlishing law as an iiiulergraduate 
major or as a dcparliuent in llie ‘graduate school. At 
least a third of all the accrcditeil schools have de- 
veloped clinical programs, and even the i«.lca of spe- 
cialization has become akmost respectable. New- sub- 
jects have been tried in the first year at some schools, 
and at Michigan there is an etforl to vary ilie teach- 
ing methods in the (,|ifTerent lirst-ycar classes. Where 
these changes will lead is unclear. W'hat is clear is 
that an increasing numher of schools, pushed either 
by sliKicnts or faculty, nr both, ‘seem destined to 
break out of the conformist mold whieji eurt'enlly 
characterizes legal education. It is true that jiortetifs 
'of such hrcaktliroughs have appeared on the hori- 
zon before, only to dissipate at the moment. of frui- 
tion. Things, however, arc probably tlitfcrenl today. 

It would be wrong to minimize tlie' dillieulties, 
Even with (he quiekening.pace of change in the uni- 
versities, structural and curricular changes come 
slowly. Relying on his dual bases in the universities 
and the profession, the law professor has developed 
vested interests which sometimes savor of tiie eigh- 
teenth century’s “parson's freehold.’' Ceriainiv law' 
faculties have only rarely showm the eohesiveness 
necessary for serious reforms in educational policy. 
The impact of the radical curricular reforms devel- 
oped at Columbia in the late twenties had, within a 
decade, virtually evaporated; and in the si.xtics. 
mythology has it that curricular reform was most 
active at Denver, Iowa and Southern California, 
where the faculties w'crc relatively small and rela- 
tively young.. And even with the pressure from 
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today’s sttUlents, the well-known law schools will 
lind reforiu dilheuli hee;uise no reform can efTcc- 
liwiv be imi*)osed againsf the wishes of their distin- 
guished faculties, while (he lesser-known schools arc 
frei|uenily so I'leliolden lo ilie local Ivir that no re- 
forms at all will he countenanced. 

Much, in the lung run, will de[K*iid on the stu- 
denl.s and iheir mood. It is increasingly clear at the 
iiati()nal- schools (hat some signilieaiu segment of 
(lie siiidetii body has no aj'ipareni interest iiv prac- 
ticing law-, at le.isi not in the traditional ^eiise, ’fliis 
alienation is now' reaching Invih the le.uiing slate 
uiTiwrsiiies and some ot die smaller priv.ate ’ in- 
stitutions. i^alph Nailer has predicted (hat if the 
present trend eoniinues. Wall .Street 'will have to, re- 
cruit at C'umherland Law Seliool, dlie prospect is 
an mtriguing one. It wi>u!d mean that within a few 
\ears the more' orthodox slate uni\ersilies and -the 
lesser-know II pri\'ale selu>i’ls would be the repository 
of the traditional eoiiccf’iis of hiw. The implications 
for the nalioiiiil schools are cwn more remarkahic. 
If Chicago, Stanford and Pemis\!vania are not insti- 
tutions for producing lawyers, what are the\? 

ILieh few years someone shouts “wolf" and pro- 
ceeds to poiitilieate aiiout “the crisis in legal educa- 
tion,'* iuieli few years someone reinterprets (he 
theme of integral ion of law- and the social sciences 
.as the salvation of the law- schools. ‘I'lic outside 
world takes little note. T'ni\ersi(v jiresislents • lind 
law’ schools harmless-enough institutions whose fac- 
ulty members, provided they are well-paisi and are 
allowed to pur.siie their cnilside interests, rarely 
bother them f except when a new dean is to he cho- 
sen ), aiul can even he useful when he is looking for 
eommittec chairmen. And thus it was that the Car- 
negie (.'omiuission on Higher nducation. charged 
with thinking deejdy about the fuliirc of the univer- 
sities and colleges in America, at least at i^s incep- 
tion, planned to ignore legal education on the ground 
that it had no major academic or intellectual 
problems. 

Perhaps we have called “wolf' too often. The 
fact that radical students and younger faculty mciii- 
hers are now- calling “wolf' may indeed prove noth- 
ing, Whatever the structure and content of legal 
education were, the present atmosphere in the 
country and on the campuses would demand a 
clamor for reform. Yet it is just possible that an 
alienated suidein body stumbling on -an institution 
which has many myths and even more inconsisten- 
cies might stimulate the reevaluation w'liicii law 
schools have avoided for generations.^ 
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Professiomlizmg the. 

. ..hstvvycr^s Role' As 'CoBnselor: 
Riskf^Takinj^ for Rewards 

Andrew S. Watson, M*D.* - 



At this point in llie development of legal education, any sug- 
gestion for broadening tlie curriculum must stand the vigorous test 
of relevance. Massive ehanges in tcehnology and tlie burgeoning of 
social problems which must pome under the -scrutiny of legal 
institutions have once more faced us witli tlie phenomenon of 
curriculum overload. It may tlicrcfore seem a curious time to renew 
pressure for incorporating skill-development into the law School 
curriculum. The well-established view that to seek sucli skills is to 
risk something akin to turning competent law students into pillars 
/ of salt may make the argument even less apj^ealing. Despite these 
attitudes, however, it is more or less a settled fact that of necessity 
law schools must reach into these hitlierto more or less undeveloped 
areas of study. 

A major assumption in this paper will be that competent pro- 
fessional lawyers must be the possessors of considerable ahilitj' in 
"counseling.” They must know how to deal with tlie people with 
whom tlicy carry out their law)’cr’s work, and they must , do it 
better tlian they have done in the recent past. I shall discuss in 
detail tlie rationale of tliis view. I will seek also to define prccisch’ 
what this .skill i.s, in order that wc may discuss how it can be de- 
veloped. Finally, I will delineate some of the means by which train- 
ing for c'ounseling skill may be incoi pointed into auTchl l.uv .school 
curriculu. Despite all of llio lo;-.isticv.l difficuUio.s before ns, 1 am 
firmly convinced that these, clvne'e-; may he made witliin the Umi- 
lalioiis of nearly all law' .schools. Indeed, 1 will argoe tlut a fnilmv 
to do so is to gnuluatc onr .slmh uls into (heir law rareer.s in a ron- 
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LAW AND THE SOCIAL ORDER [Aiuz. St. LJ. 



dilion of considerable professional jeopardy, 

I. Win: Counseling Skji.ls? 

The most pressing argmvicnt for including formal counseling 
training in legal education is that it relates to virtually every las*lc a 
lawyer performs in his multiple roles. \Vhethcr he deals with tlie 
doeumcntccl traces of earlier social and personal li^ansactions or 
plans some complicated legal arrangement for the future, he must 
have tlie capacity to weigh and understand tlie human factors in- 
volved* A failure to do tliis effectively may lead him into 'endless 
blind and futile ti’ails and confusing contradictions. In short, fact- 
■gatlicring absdt people and their relationships forms the cornerstone 
for a lawyers professional competence. 

Whatc\'cr role a la\^7er fulfills, he must be masterful in the art' 
of communication , This entails understanding his own reactions 
to siluations as well as the reactions of the persons with whom he 
comm Ulrica tes, A vast amount bf information about this process is 
now a\*ailabje, but rcgreUablj^ la\^7e^s have made'little deliberate 
use of it. It seems perfectly obs*ious llial the explicit coverage of 
tliis information in law courses is long overdue.- 

Even Uiough many new mechanical aids such as computerized 
case retrieval will inevitably be brought into law practice, the 
nfcccssit^ for lau'yer evaluation and interpretation of the ‘'printout” 
to the people involved will always c.xist. It is most unlikely that any 
macliinc will ever be able to substitute for this skill. Some ratifica- 
tion of this is# found in modem hospitals. There, as a result of the 
development of extensive new technical equipment, patients have 
often been leff to fend for themselves emotionally. Tliis hiis fre- 
quently resulted in their inappropriate withdrawal from the treat- 
ment process, and this has necessitated developing techniques for 
solidifying* the doctor-patient relationship. 

Sinul.iily, llie vast extension of subslanfivc legal jnalci ials ncccs- 
silnlcs vX( n grcrifi r cpiinnunicTilion sl:ill in lau7cr.s. -Lawyers liavc 
always consi<lcrcd themselves excellent analysts and purveyor, of 
informrjlion about virtually everything, niid generally this lias been 
true. IJo'.vf ver, tljcrc is an interesting paradox in regard to lawyer 
coirmiunication skill in relation to psyebolugieal mateii.d. All loo 
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frequently- lawyers come into court profoundly ignorant of the 
psychological issues with whieli they are dealing. It would be easy 
to view this merely as poor preparation, hut 1 inteiprcl it as an 
unconscious rcsi.staiicc to dealing explicitly with such issues. T]iis 
re.'-.i.stanco relates to two principal forces. First is the human tend- 
eney to as.sume tliat because each of us ha.s a psyche, we readily 
understand psychological nnitter.s. Second is the antithetical belief 
tliat to look into these matters at all is to open a Pandora’s box with 
all of its incipient risks. Though neitlier of these propositions is 
true, acceptance of them creates a danger of poor performance by 
lawyers in tlie areas of counseling and dealing with inteixjersonal 
problems. 

Yet another barrier interferes with communication facility be- 
- tween people. This relates to tlie multitude of cultural factors which 
influence coinmimication. In the past, most lawj’ers have tended to 
work largely xvith middle class and upper class cb'ents xvith whom 
tliey had good cultural rapport and consequently more or less auto- 
matic communication facility. In short, they "spoke the same 
language." The multitude of new legal programs, such as those 
sponsored by the Office of -Economic Opportunity to open up 
. neigliborhood' legal aid offir . , will force lawyers to develop the 
ability to communicate acro.ss cultural lines. This absolutely neces- 
sitates lawyers learning new “langu.ages” if tlicir functions are to be 
effectively performed. It also, however, faces law)’ers witli the 
psychological hazards which are a part of the technical problems 
in counseling. 

. In addition, recent Supreme Court opinions such as Miranda v. 
Arizona’ and In re GauU' now make it x’lrlvmlly mandatoiy that a 
lanycr-counselor imderstand the psychological nature of wais'er as 
a technical issue. Mere verbal acquic'scencc docs not satisfy the 
tests derived from these cases,* and this i^laces a large and increas- 

' 1. 384 U.S. 430 (lOCiS). 

2'. 3S7 U..':. 1 (ISU.P). 

3. Ill r.i Cniilt, 3vS7 U..8. 1, 55 (ISGG): 

If cmms'i'l* [.s’ic] not puhsont for some pc:in«N<;ihle wlica an' 

nclmi.’isiun was oT>l;iinrcl, the jircaliwt cart* iiiust he i/.lct'n In ays me 
that tljo Wos voUintao', in the' : .*n -t* iirl only that U wa.s 

not cotrred or hul. i\Uo lira! it was not tlio proclnd of 

ignorance of or of iulo!c.scci;»t fjnM.'JNv, frii;lit or dc.spair. 
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ing burden upon lawyer counseling .skills. While the precise mean- 
ing and psychological yontonl of these tests is not >-4.‘t ;lcveloi:>cd, 
the requirements will siudy be fleshed out in fiiiiirc eases in wlncli 
there will bo expert tosliinony upon the mat’ or, This will be all to 
the good, for it provides anruher motive foi'- law)a;rs to develop 
coimsehi.g skills. It will prox’idc the same kind of advantage dc* 
rived by the medical profession in the wake of dc\*cloping pres- 
sures about *'infor.med consent/’ The need for such con.sent has 
forced doctors to talk more cxt^^ivavcly wiih patients, and this has 
had ps>*chological value of its own to. the doctor-patient relationship. 

One of tlie perennial arguments for excluding attempts tp teach 
'skills” from law school curricula i.s lliat tliis matter is best left .until 
the student enters law practice, at which point he may be taught 
tlie skills more effectively. I have argued elsewhere tliat tliis ignores 
the psNxhologicnl realities of education.** Because lasting images are 
laid down in law sclmol alvn : how a lawyer functions, these matters 
cannot be put off until later witlmut running the risk tliat students 
will be incapable of such muturational changes after they leave law 
schook For this reason alone, early introduction to those counseling 
skills must be made. 

Tins all emphasizes tlie need for a pervasive approach to teach- 
ing tlie i^rofessional skill of counseling.® Eveiy opportunity should 
be taken to relate it to a multitude of legal subjects. Although this 
will demand u.se of techniques new to most law teachers, Rutter, 
Browm, and otliers have demc-rtstrated that the adjustrrient can be 
effectively made.*. 

II, Whatsis ''Counseling Skh-l”? 

Conventional materials for studying counseling (the literature of 
. psychology, psychiatry and social work) articulately convey the 
tlieorCtical content of our knowledge of counseling. Much of the 

4. W/it.'.un, The Que^t for Professional Compctriicc: rsijcJiolocical As}wcls of 
Lc{ial Kflucathn^ 37 U. CiN'. L. Hi:v. fJl (1908). 

5. .SVc? .Sfnrcll'/, The P( nwdvn Appronrlt nii a J.arpr Vi ^i lrrhilt 

y.xpif I ’w'AUl'' 15 J. hi:(JAU Kii. 43^ 

0. c Cn n* Jn j i hvi);‘.\ »\*r: / inv; (lOO'l); 

y.)ntimLUp:l PrCV(nU:fivc I.nn- Crn;; . \ J, Kt:f. \i. Ku. 212 
A JuTi\jiruih:iwc of /.nutyrM' m*>, \3 J. Llcae Im"). 
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important information on llic siiljject is to he found undc:i the uibric 
of ‘'transference ' and ' coiinlcrlrjuisfcTcncc:'' tlicoiy. These concepts 
were among llic most important of ITcnds contiihutions and re- 
late to some of tlic ways in winch our conscions and unconscious 
hiind participates in the process of human interaction/ There is 
also a great deal of general tlicory al)Oul hinnan l)chavior, tlie man- 
ner in wliieh it develops and is pallfjned, and llic way in whicli 
‘it influences llio communication process/ The more one hnows of 
this, the better one understands tlic cor.nseling process. In addition, 
sociologists have made a substantial contribution to our knowledge 
about personal interaction with tlieir concept of role. Roles, as they 
relate to lawyers, liaye been well elucidated by Probert and Brown.V 
Lawyers must not overlook the fact that roles involve what people 
expect of them and have little to do witli what lawyers tliemselvcs 
may desire to do. A good example of tliis is the act of counseling, 
which people expect of lawj'ers whether or not lawyers know how 
to clo. it or feel it should he done. 

Tlie body of iheoiy has developed from studies conducted in a 
variety of ways. Probably tlic most effective indirect means for 
studying the theory of counseling is provided by films or television 
tapes. Here tlie actual proccs.s may be followed and commented 
upon by tlic teacher as fact and process arc brought into juxtaposi- 
tion in a highly instructive form! Use is also made of counseling 
dcinonstration.s through one-way sen ons and Sessions held in front 
of groups. Tliough it was thought formerly tliat these techniques 
were loo disturbing to clients and patients/^ this notion lias been 
largely disiielled by experience. 

As helpful as these materials are, they are clearly inadequate 
to describfc the full complexity of the counseling process. Reminis- 
cent of Kazantzakis* comment that for ideas to be communicated ■ 
cffeelivcl)' tlicy must be danced,*® I fear that in the last analysis 
much fliat wo learn about counseling must deri\c from actual cx- 
ponVnee in watching and participating in lire process itself. Pul to 



Y. A. r.svL\iiAruY Fou *?-9 

8, hi nt ch.-r». 

0. JVoltal X- Ui'own^ TJn'oncs fi\nl r/i.r/u r* ri. i'^.* /. 17 , ;l PnicssiM, 19 U. 
VT\. I,. Uv.Y. 447 (1907). 

10. N. K.v/ \N ; /..AKis, /ouuA Tiir. Ciit-hK 290 (■(^ tv.iiid. 1953). 
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do tliis cffccli\*cly \vc must know wlial it is we arc to watch for. Tlie 
following commcjits are intended to set forth some idea of what it 
is lliat we seek when we talk al)Out developing counseling skills. 
Essentinlly they attempt to descrihe some of the things wliich we 
would see an effective counselor doing if we were to watch him. 

The most vital aspect of learning about counseling is to undcr- 
stiind it as a d)Tiamic process.” Its essence is the emotional inter- 
action between the interviewer and his subject and the influence 
of this upon the ideas whicli they seek to exchange. It is an bid 
adage often bandied about by lawyers that a good lawyer learns 
to operate witliout emotion. This is anathema to those working 
in tlic field of counseling, who believe that it is an absolutely moot, 
question. Emotions exist whetlier they are w»antcd or Slot; the issue 
is not whether or not lawyers should have eniotions, but rather, 
since tlicy liave- emotions, what should lawyers do with them? 

Every counseling situation implicitly reejuires maintenance of an 
optimal emotional distance between Ule parties involved. How much 
should an inter\*iew'cr expose his own feelings? For wdiat purpose 
and under what circumstances should ho permit tliem to come into 
open visibjlily? How may ,he objectify these emotions when tliey 
do arise? In short, how may he utilize his intellect to handle the 
effects of his own emotions as well as thosc^of his client? This 
obviously raises the second important aspect of understanding 
counseling: the problem of self-knowledge. None of the matters 
raised above can be handled adequately if the interviewer is not 
award of his own sensations. Then and only then is he able to find 
the reasons for their presence. When a cdunselor has developed 
this sWll, he possesses tire best perceptive instrument available for 
understanding interpersonal relationships: his o%vn reaction patterns 
as they reflect the emotional stimulation of others. Only tlien will 
he be in a position to "factor out” his contributiyns-to the transac- 
tion. W^jat kinds of emotions did ho .stimulate in his clients by the 
manner in wlu’crh he spoke*? How^ did bis (‘iwn typical response pat- 

11, A amount of knowl ronanliMjj the dcjvrloijnirnl of Iniman 

btliavior is al.'O (Irrarablo. S’cvnal rt.ee I h»I;s are excel !» nt .<;ouuh's of 
this infomKitif>n. Ith'ADiNf.s in J.aw anI) I ‘‘m ' : niA'r(iv (U. All»n, 1C. I’Vrslor 
A J. Htihin vth. IGfi-S); J. ITa'i/, J. i n a* A. Diai.sHowrr/, P.svciio- 

AN'AI.ysi.S, rsVCHIATia* AIUI J- AV.’ (JGf//), \‘, TSON, JlUltJ 7. 
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tcm modify the reactions 'of his client? What sul)jcci mailer may 
polcnlially stir emotions which cause him to become blind to it? 
Awareness of these factors in conceptual terms as well as in ex- 
plicit ipci'.sonal ways permits the counselor ‘to perceive fully his 
contribution to counseling situations. 

Another set of counseling-process data* which must be under- 
stood fully rel ates j to the manner in which individuals communicate 
tlieir feelings and ideas in interpersonal relationships. Though 
lawyers ’arc very familiar \vith the niceties of verbal communica- 
tion forms, they are generally unfamiliar^ with non-verbal com- 
munication.** It is now well-established that non-verbal communica- 
tion cues are enormously important in human communication, just 
as they are in that of lower animals.** There are a great many 
non-verbal cues one may learn to percci\*c and explore. Raised, eye- 
brows, skin-color changes, posture, body movements, and a myriad 
of other such signals have meaning which can be delected and 
utilized to understand more fully what is going on in the counseling 
process. Tlujre are many explicit techniques for changing lliesc body 
cues into words which then help to clarify the counseling trans- 
action. Lack of this skill may result in a la\v)'cr misapprehending 
what . is going on in the coimseling relationship. 

Anotlicr critical aspect of the counseling process relates to the»: 
sensations involving “privacy.” While it is clear that when a client 
walks into a la\vj»er’s office there has-been a kind of “implied 
waiver” of his privacy, this docs little or nothing to modify the* 
client’s feelings caboiit his anticipated loss of privacy. 

Clients, for example, will still have worries abc^ut how they ap- 
pear to llic cdunselor. Tliey will haN'e feelings about losing their 
"independence ” They may have explicit fear about causing risk 
to ‘ themselves if they reveal, certain things; this fear may not be 
entirely conscious. They may have a basic lack of trust about speak- 
ing freely to counsel. Finally, there' limy ho open lying to the lawyer- 
counselor to serve particular personal interests of the client. Skillful 
interviewing must U\h' these facts* into arcoimt and deal with 

12. 'lliis h nrtlwillistamliiPs’ tiu-ir tliat words on thi’ face of a 

lian^nipl do not adcipi itoly d».\soril>o u nal happciud in the tri.d. 

13. HirdwhisUdl. lUtckunniml to Kii)rslc.% 13 K TC: A Kk.v. ok Cen\ Si:m.\n- 
Tics 10 (J055). 
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them. There arc cxiilicit skills for coi)ing with these omnipresent 
sources of ic'sislijnce to candor, and they may be learned in the 
conic, \t of the counseling process, 

I "^II. How Do We DEVKi.or CouNSi-LtN’o Skiu„s? 

Though most of the "lielping” professions liave long utilized" 
formal training for the development of eounseling skills, lawyers 
have teen left to Icavn them' aecidentnlly and drrough sheer intui- 
tion, Those unusual lawyers who have sueh intuitive skills have 
always done their work magnifieently; However, .such inherent skill 
is so rare that most lawyers have been severely' handicapped by 
lack of counseling ability. The end result is that the average practi- 
tioner is markedly deficient in counseling competence. Whenever 
counseling becomes crucial to his task, he is in serious difficulties. 

If this leads us to conclude that some form of training is neces- 
sary- for law 'students, to whom may we turn for help with the 
training? Obviously, those best equipped to teach counseling skills 
are to he found in the professions which have made it a matter of 
professional concern to conceptualize and develop such skill. Let 
us e.\amine these professionals group,, by group to see what assis- 
tance we can expect from them. 

. In my opinion psychodynaniically-trained psychiatiists pos- 
sess the most sophisticated skill in counseling-interviewing. This 
group includes psychoanalysis as well as other psychiatrists trained 
to that model of human interaction. They have long been aware of, 
and have intensively studied, the phenomenology of interpersonal 
transactions (which they call transfcrcnce-couBtcrtran^fcrencc). 
They have conducted many complex and sophisticated studies on 
the nature of this transaction and know how to teach the skills 
needed to deal with it.’* It is commonplace for them to observe- 
interview situations as well as records of interviews and to teach 
about the nature of such transactions. H.-qAicitly', they know how to 
develop a counselor’s sensitivity to the intciview transaction. It is 
important to rcempha,size that for the most part, only those psychia- 
trists with psychodynarnic: orientation will posscs.s both knowledge 

]-i. .' <c, c./'.. J, Fiiant, l’i;iisu.\.stf)N- A^•|) Hi:ai,ino (1901); Colliy, Ex'iiarimcnt 
on' Die F.ffrcti oj an Ohicrvcr's I’rr.'.rnr a on the Imnr.o Sustrm During 
VitjOiomiahjlic Frcc-Aisocwtion, 5 Jlf iiAvioiiAi, .Scienok 210 (liKKI), 
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about counseliri’g and the, ability to Icac-h it, Obvi'-usly, there will 
be varying degrees. of skill airiong these individuals and persons 
witli 'clinical skill and teaching ability should be sought out for 
training tasks. As always, substantive knowledge is no substitute 
for active toacliing and communication ability imd involvement. 

Anotlicr group that can be of great assisfance in teaching law 
students and lawyers is found among the clinical .psychologists. 
Here again one must distinguish different members of the group. 
Some clinical psychologists arc prirharily skilled in administering 
p.syrhonictric and projective tests and do not necessarily know 
about or understand the psychodynamic principles of open-ended 
iiiterviewing (the stuff of counseling skill). Asnvilh psychiatrists, 
the critical characteristic to be sought is competence in U^e theory 
and skill of dealing with human behavior, especially as it applies 
to the interview-counseling situation, and a capacity to communi- 
cate effectively as a teacher.” Clinical psychologists who possess 
this skill have had training similar to -that of the psychiatrists 
described above- and are familiar with the subtle nuances of coun- 
seling situations. 

Finally, one should consider, the social work profession.. This 
professional grc.ip also has a longstanding interest in tlie d)maniics 
of the counseling relationship. There is- voluminous social work 
literature on the subject, and ,§omc social workers have had long 
e.vperience in being trained and in training for counseh'ng skills. 
They know how to explore the psychological interaction of the 
counseling situation, and they kTjpw how to teach it. Here, tpo, 
it is necessary to make distinctions which have subtle relationships 
to the workers theoretical orientation. Particularly, one must ex- 
plore the indiridual practitioners feelings about active involve- 
ment in training. It is my opinion that counseling training -which 
is devoid of emotional interaction is far from being the most effec- 
tive way to teach this skill. There are n^any professional images 
present in the field of social work (a.s-wcll as the other counseling 
fields) which, when they exist, militate against tlie kind of active 



15. Many clinical psycbologisls h.tvc spocid tTaiuiiu* iw pmu' piv\*t';s tcch- 
iiitiuc.s, wliich is discussed lira' in iclation to the lojtistic.'il problems of 
loachinR. See S. Si.avson, An lNnuom\rrioN vo Cr.ocr 'I'jiuvwv (1043). 
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teaching vnvolvcnienl crucial to learning crucial asirccts of counsel- 
ing skills. These images relate to how active the teacher will be in 
the teaching proces.s. Will he mqkc interpretive conimenls about the 
piocoss of the teaching situation? Will he see the teaching situation 
as 'fill cinolionallj -chargcd transaction which is itself analogous to 
tlx ri. ;., sv'ling selling? Will he use this ahalo^ for learning pur- 
poses? Conciun'' over these attitudes must b^ fully exercised in 
selecting the trainers to be used in tlie law /school setting. There 
is no avoiding the fact tliat the training ^rientalion of law stu- 
dents and lawyers is such as to make tliem very aggressive inter- 
actors w'ilh their teachers. A teacher who does not have the capacity 
to engage himself comfortably in this kind of relationship will be 
sxN’iftly discredited by his students ar^^ w'ill become very uncom- 
fortable himself. ,, ‘ • 

* 

Now" tliat w'e have identilied ouV teaching group, let us con- 
' sider how to perform the teaching mission in the law school setting. 
I have alrc idy menh'oned that the most effective way to train for 
counseling skill is in*individual .supervi.sory sessions with a trainer. 
TliLs is. the principal and characteristic means utilized by tlioso 
professions which emphasize the coun.seling-intCrviewing-treatment 
relationship. In tlicir training, they spend literally hundreds of hours 
in individual sessions with tlieir trainers. Obviously, although this 
may be the ideal method for learning, it will be impracHcal as a 
means for training law students if we are to reach them all. 

A second traditional technique utilized by professionals for train- 
ing in counseling skills is called the “continuous case seminar,” In 
this situation; a student .counselor-therapist presents to the student 
study group the detailed accounts of the ongoing interview sessions 
witli his patient or client. These are used as the instructional ve- 
hicle to explore the principles of counseling by the whole group. 
Needless to say> the person presenting the case gels the best learn- 
ing experience, but the whole group profits extensively. This method 
is readily adaptable 16 the law scliool setting. Detailed presenta- 
tion of c<'u;cs handled in legal aid offices or defender programs 
could be made the subject of classroom presentation and would 
eini>]ia.sizo coun.*:c]ing ju’oblcnis as well as legal iprohlenis. Tlri.s 
would provide an ideal v. ay for joining a law teacher and u counsel- 



161 




1 






» 



/ 



/ 



. / 



1069:17] 



LAV/yER AS COUNSELOR 

^ r* • 



27 



ing teacher in a collaborativo. tcndiir.g effort. Kach c-oulil' utiij/c 
-the material presented to cniphasi/.c the contiihuiifjns of his respec- 
tive pi offssion, and there would be a constant ondVjngoing integra- 
"tive proccs^f Similarly, this technique eould ho used to exphorc 
many other kinds of lawyer aetiyitics which also ccnt.ipi the essen- 

■ tial psychological ingredients of Jhc counseling rclation.ship,^ such 
as examination and cross-examination procedures. In these tcachin 
situations a good counseling instiuctor can anticipate and predi 
what is coming up in the material of the interview or e.xainirt^fion 
situation. The very fact tliat he makes predictions proVl^s some 
. validation for the jrrinciples being taught. Tliis..-la'fter point is an 
important a.spect of the learning experienccr It takes counseling 
students a very long time to become' convinced that 'the subtle 
transactional cues may actually be relied upon as Tiard” data. 
This can only be learned by multiple and ongoing confrontation^ 

Let us turn to some of the explicit ways in which we could intr(> 
duce counseling teactog into contemporary law school situations, 
'rhe ideal situation fm teaching counseling in the law school, pro- 
vided it is available to all students, is the legal aid and defender 
clinic programs. These settings involve real people xvith real proo- 
■Icnis in real counseling situations. Interview data can be recordcll 
* as conventional notes kept l^y counselor-lawyers or on tape record^ 
ings (or witli video-tapes in die nioro affluent settings), which 
tlien becoiiic the focus for detailed study by the student group in 
its. learning process.^* Tliis comes very close to the traditional learn- 
ing tecliniques described above and is totally related to reality. 
The-^counseling instructor can observe the student in his work, 
and it would not be difficult to set up situations where whole classes 
could observe the interview situation from behind a one-way mir- 
ror. The counseling process can be, discussed by the teacher even 
as it is unfolding. Of course^ lawyers will immediately wonder, gbout 
client privacy in this situation. From experience in medical educa- 
tion, I can sriy categorically that this problem is easily bandied with 
tlic patien! client by merely * explaiiyng the ecliicatioiKvk'"c}rpinn- 
stances. Clients usually identify themselves with the teaching situa- 
tion and miy oven gel satii:facti;Hi* froiU: tlfcli* participatioii in llie 

* 10. procedure is ciuT^nlly being iiicil by Levy and otlicfs. 
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training process. This becomes one part of Ihcj’clienrs quid pro quo 
for the legal services he obtains at rclatisV^y low cost to bimscU. 
Such has . been the procedure in medical training centers for a 
very long lime now, ^\'llen properly handled (itself a piece, of tlic 
learning experience for coun.scling), it poses ho problem, i 
Ollier strategies for utilizing legal aid clinics for coun.scling 
training can no doubt be dcN’clopcd, Tberc can be group, disclis- 
sion about observed interviews, group discussions of records from 
interviews, individual supervision of specific interviews, and many 
variations upon these basic approaches. 'I'lie aim will always be the 
same: to develop sensitivity in the student-counselor about the trans- 
actional cues involved, the interpersonal communication process. 
The goal is not therapeutic shill but rather communication shill,*' 
The group will be taught to observe consciously the subtle nuances 
of language which are exadence of unstated or unidentified desires, 
fear^, or hopes. Attention will be constantly directed to the non- 
^'erbal aspects' of the communication. Learning will be directed 
toward the ways in wliich counselor and client tell each other 
what tlrey are thinging or feeling through non-verbal cites. For ex- 
ample, when a sensitive subject arises in llie conversation and the 
client suddenly turns away, tlie student-counselor will Icam how 
to utilize this observation as a means for helping bis client regain 
ease by ^ohnowlcdging the presence of discomfort. Traditionally, 
human beings tend to face this sort of thing by mahing reassuring 
remarhs lihe, *T)on"t worry” or '‘There is nothing to be uncomfortable 
about.” Psychologically, these remarhs are anything but reassuring. 
In fact, such remarhs communicate that the client’s feelings ob- 
viously have not been understood and the coun.selor is di.scredited 
in the mind of the client. The alternative tactic of saying, "You 
appear to be uncpmfortable while talking about this,” signals that 
the counselor is aware' of the difficulties the client is having, and, 
at tlie same time, signifies that the counselor accc]*)t.s and will not 
be critical of the discomfort. This is the kind of explicit shill, 
paradoxical in relation to usual social tacUas, wliich must be gained 



17, Of (Ills i;; the* first .slcii In a tliriapriilic procev*. Kffcdivc Ic^al 

coup-<*l /r: and p.'.ydiotlif’fapisfs* jnusl both ihjsscsc cmiimunicatioii com- 
pete Ijiis i> why (jood (hcrapirils should Ik; .sought as tr.ubcrs,. 
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by .counselors. These kinds of cxpciiciK cs, dn/. •i'. of 

times, provide the means for leaniing this skill. Just as l..v.’ stud uLs 
must analyze a multitude of cases to learn the lawyer's logical 
skills, so they must have opportunity to- experience this kind of 
situation frccjuently in order to master it. 

This c-xpericncc with situations appropriate to clovclo/, nt of 
coun-seling skills must begin early enough in the law scIh- jI cur- 
riculum to impress upon the student body tlie faculty's recognition 
of its imporl.ince. Ideally it would be introduced at tlie beginning 
of the student’s legal education. Tliis is not often possible, how- 
ever. Students will not ordinarily encounter clinical acLisilies early 
in their law school careers because until tliey develop a knowledge 
of substantive law they lack tlie legal sophistication to be effective 
in such prbgi'ams. Moreover, many schools do not have the exten- 
sive legal aid programs necessary to expose all their students to -the 
type of e,\-pcrience I have been discussing. For these reasons, Tve 
must consider metliods for teaching these skills lh.it can be carried 
out in more conventional law school settings and in the e-irly por- 
tions of the curriculum. 

One. of tlie best ways this can be done is by utilizing the 
group-transactional process of the Socratic classroom situation. 
Students in a classroom, buffeted about by the stresses gciiciated 
by tlic Socratic technique, provide ample d;ita for use in counsel- 
ing training. Obviously tliis kind of teaching requires a more spe- 
cialized kind of counseling tcaclicr than the more familiar silu.ition 
of tlie clinics. Here professionals with additional compete nce in 
“group tlicrniiy" or “group dynamics" arc needed. Indeed, a teacher 
who is not willing to see and deal with the group's emotion, i! reac- 
tions as tiiansactional data will not be able to carr)* this out. Many 
superb individual couiiselor-tlicrapists feel ill .at c.ise in the group 
situation and therefore would not make good teachers there. On 
the oilier h.and, there are many \\ho have corisidor.iblc' experience 
with this and know how to do it. It is clearly woitli our while 
to e.xamiiie the.se group melhnds in some det.vk 

A.s I have .stated in other placc.s-, there is a-plcthor.i of emotion.il 
’interaction in the Soer.ilic di.iloguo i-f l!i. \\ i !l-lempi ;ed Jaw rl.iss." 

18. Watson, licfkctlons on tfic Tnu l.iitj oj /.-u;’, 37 U. IIlt. L.J. VOl 
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There is niar.si\’c c\’i(lcncc tliat sluclciUs go tluougli (lie same kinds 
of cmolional reactions in die classroom that clients do in the coun- 
seling situation. Direct analogies may he made between these affcc- 
" tivc transactional responses and the interviewing situation. Similar- 
1\', tcaeher.s invoke and deploy the same transactional psychological 
forces wliich inten’iewers and counselors do in their more individ- 
u.alixed work setting. All of this material may become grist for tlic 
mill of couirseling education. 

I have done tliis kind of teaching for many years now in law 
classes dealing willi such diverse subjects as criminal law, family 
law, esadence, procedure, and even patent law. I have slated pro- 
vocalis’cly tliat I can walk into any law classroom dealing with any 
subject and within a few minutes proceed to demonstrate these 
psychological forces at work. Just as emotions distort and often 
disnipt counseling situations, so they affect the intellectual proc- 
esses^of the clas.sroom. It has been my contention tliat not only 
will this method teach law slndcnts about the substance and pro- 
cess of counseling situations, but it will also improve their academic 
pcrfoimance by alleviating some of the irrational impediments to 
'the use of logic in the classroom situation. This too is parallel to 
tlic counseling situation, where the counselor seeks to put Iris client 
at case so that they may together w’ork out a rational solution to 
the legal problem at hand. 

The precise, w'ay in which tliis is carried out almost defies verbal 
description. Sufficient detail to account for all of tlie forces present 
(especially to the critical eye of a behavioral scientist, sophisticated 
in the complexities- of this kind of interaction) would make a 
description prohibitively long. Obviously the best way to describe 
the technique is through demonstration, I recently had the oppor- 
tunit)' to do this in a movie made through the joint auspices of the 
University of Miarni Law School and the Association of American 
J,aw Schools’ Committee on Education, Tliose who would like to 
see this “dance” in some detail may do so tluough that'medium. 
For now, let me„give a short dcscriplion of an opening hilervcn- 
tion, typical of nearly all situations w-herc group process will be 

( 19 r; 0 ); Wnt'-.i.)-, Thn QursI fur I'rojry.tnndl Comprlcucn; Vsuclwlorirdl 

Aiprcla oj Lci^c! Education, 37 U. CiSi. L. Hi;v, 91 (1068). 
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studied by lliis apjiroach. 

Seated in Inc bunt row of llie class, I wait until . sta !< nl i,'.,vl.us 
a remark wliicli signals to inc.tliat lie has soinc unit ilyi . ■ attitude 
which is being hidden Iroin view but is slightly reveali d by an ini- 
perfect gr.ninnatical shuclurc or seme mani/cst symptom of di.- 
conifoit.,1 then stand and ash the student v.hat In nici.nt v.heu he 
used the umisual phrase. 'JT' immediately injects into the trr.n;-, 
action a new vector of psychological force. As an autliority figuy-i, 

I ain confronting the student witli a demand to perform and to 
perform in an area where he has alrciidy demonstrated discomfort. 
This new source of anxiety will clause Uic student to react adaptively 
in some fashion. He may'’ blush, squirm in his seat, go excessively 
flat-faced, or deny that ho said what he said. I will pursue him re- 
lentlessly for explanation. 'Phis adds to his difficuUy. By lliis time, 
others in the ch-us will be, cmpathically uncomfo ' dde about their 
colleague’s plight. As I question him, I watch fn. signs of tliis re- 
sponse in others. When I judge that the student being questioned 
has gone as far ns he con, I uall tlicn ask one of llio eihpathizcrs to 
explain . to ine why he appears uneomforlahlc. This,; too, is done 
brusquely. Tlic new person, now one step removed from the primary 
stress, will probably be able to go a slight hit further along toward 
describing lii.s ‘i^raction to my pressure (not to the original attitude 
disguised by the first student). Hdrvevcr, he is still too close to the 
heat to succeed completely ipad so while I question him in this- 
stressful manner (my face ^as devoid of feeling as I con m.nke it),. 
I \yatch the class for further reactions. Ahnost incsTfably by tliis 
time somebody in the room has pcrcch-cd what 1 am doing psycho- 
logically to llio students I am questioning. Since he understands my 
"game'* he will respond to this awareness by smiling. After I have 
carried student number two ns far as he can go, I turn to the smilcr 
and, still xvithout c.xprcssioh, ask, "\Vhat arc you grinning about?” 
He will raspond witli something akin to, ‘*\Vhy, at wliat you arc 

"Wliat do you tliink 1 am doi’';'.?' 

"Why, wliat you arc doing to tlie students!" ■ 

■ What om J doing to lliem? ' 

"i'ou rue m{ikiiig thr u uncomforl.iMe and they gd m.ad.’’ 
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At llu’ii point I burst into o sniiK^. This is not feigned, but is an 
cxiMesNioii of my personal pleasure at the fact that they have suc- 
ceeded. It is also iny facial expression which communicates that 1 
am not unhappy about what lias happened. 1 t]icn’'say, “Why, of 
couvsc!" The smiling stvidcnl \s asked wliy his collchgvujs were un- 
able to tell me of their anger when I had asked tlient about it. He 
vciy comfoitably responds that because I am tbc teacher and thus 
the aiithorityi tlicy arc afraid to tell me about it. I compliment him 
on liis awai'cness and tlien g.j back along tlic sequence of students' 
in reverse order. First, I ask number two if this is correct, making 
the aside remark tliat I could place this pressure on virtually, any- 
body in tile room and get the same results. He is usually able to con- 
firm tile suggestion and readily comment about his own behavior, 
and freely, .does so. .1 then_go_back-to-number-onc for -the same 
ponse^^ 

At that point 1 make some general comments about the trans- 
action we have all witnessed. I note that it is n commonplace hunian 
reaction to pressure, a response of self-protective anger in response 
to threats, il^wever, most of us are not free to express tliis fully 
when we deal with people whom we fc»ar or upon wliom we ore in 
some way dependent. I then analogizes tin’s to wliat happens in a 
lawyers office every Umc a person comes into it. Since the lawyer 
is the nudiority and^since he Nvill be asking questions of the client 
which make liim uncomfortable, the intcr\*i^ vv will always generate 
some anger and resentment in the client even, wdicn the client sin- 
cerely wants the lawyer’s help. Tliis forces the lawyer to learn how 
to deal witl^ such emotions in order to free client responses and 
illuminate the piattcrs he seeks to explore. I note how accurately and 
skillfully everybody in the class had been able to read the reactions 
of student number one. I comment that the only difference between 
them and me so far as skill is conc’cnied is that I believed and 
tliought about wbat I saw, wln’lc they tended to react more or less 
unconsciously. The studen(.s* are then told (hat we will be spending 
considerable time during the course paying heed to these kiml.s of 
trar^clions. 1 urge them to coiislanll) watcli for tlic.ve non-verbal 
in ll.cir colleagues aiul to try to 1‘niiik what tl.cy jnight mean. 
We will have many occasions wlu'rc wc will be aide to ratify our 
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hiinclics by exploiiii;; tlioi); i.i lli>: in:iiiiu:) wliidi \vc will liavi; 

/ just followed. The chss thca pnuced.s and 1 .sil clnw.i. 

This typifies the kind of elas.->)oo)ii (ransaclions wlii(;h can be 
to teach counseling leclinicpies. 'Jhc first level of "iesistaiK.e" to ex- 
ploration (a technical term of connsdirig theory) and the imposi- 
tion of my fluthorilalive pressure' upon the sfiHlerit was used as a 
vehicle , to understand tlie effects of, authority in an intcu vir w 
situation. It led to eominents about the nalufc of psychological de- 
fensiveness, the way in wlu’ch we by to. ward off the e.xprcssion of 
emotions wliieh we lliink are forbidden, and the ultimate impos- 
sibility of really hiding them, While these factors will arise in a 
multitude of situations during the course, the unfolding process wiU 
always be about the same. Following a semester of tin's -(and in 
some degree related to tlie frequcney.of sueh explorations),' tlie 
students .become more free and open in their communicativeness. 
This too is analogi'/f'd to the proeess of helping clients become eom- 
fortable in the counseling-communicatioh' situation. 

This kind of technique ean be utilized in the eontext of any Law 
course. It is, however, mueh more effective in courses whose content 
lend.s itself to psychological c.xploration. This means that subjects 
like family law, juvenile court law, crimin.al law, and the law of 
evidence avfj more productive fhair some of the business courses 
whieh turn ( u more abstraet eonsiderations, 

Apothcr point at wliieh eounseling training may take plaee is in 
\moot eourt trials. Hr 'e the transaelions of the examination and 
cross-examination process can be similarly interpreted and studied. 
Though the ■ applicable proeeditral niles have the effect of con- 
siderably limiting freedom of e.xprcssion, moek trials .are nex erthe- 
Icss rc.alily-bascd la\\ 7 Cr circumstanecs -in whieh transactions m.ay 
^ be understood as an emotion.al-ration.al process and an.alogized to 
l.awyer-counselor roles. 

’ ■ . . I ■ ■ 

No doubt aii imaginative teacher can think of many other cir- 
cumstances in which such techniques could . be used, There has 
been' consider.ablc ingenuity demonstrated in recent years in some 
of the projects supported by the National Council of Juvenile Court 
Judges Training Grants as well as the legal aid \'linic programs 
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under the guidance of Professor Howard Sacks.*^ 

One of the problems wliicli will be raised by teachers is the mailer 
of evaluabng sludcnl performance in these cireumslanccs. Tiius far 
I, myself, liave m.ide no effort to test .students upon tlicir learning 
about these procc.sses. While final e.xaininniion questions have been 
tailoiccl to include some aspects of tlicse concepts, no explicit 
gr.iding techniques were utilized. Recently, however, I had the 
opportunity to examine some procedures developed by Profe^ssor 
Louis Brown of the University of Southern California Law School 
for testing student learning in these areas. They appear so attractivo 
I would like to mention them. 

Professor BrowU lias devised two ver)* ingenious methods for . 
introducing psychological reality into the c.xamination process. In 
the first technique, he utilizes sequenced questions which the stu- 
dent answers ^riatim and witliout .reference to his prior responses. 
Tlic first question is handed out, the answer is written, and the 
s\r lent hands it in. The student then jcccivcs the second question 
wi.ich modifies the facts of the first, and he is asked to respond to it. 
When this is turned in, he is given the third question which' further 
altcr.s llic circumstances. Once more he responds. Through this 
procedure, shifting realities in tlio lawyer-cliont relationship arc 
presented for response, and process elicits the kinds of reactions 
a lawyer would have in 'real life situations. It permits the examiner 
^to obserx'c and^cven grade the sequenced reaction patterns of the 
student. 

, In Uie second technique, a dclailcd description of an interview 
situation i'; pjcschted. The student is then asked to rewrite the inter- 
view, givi' , his questions and the client’s responses as lie would 
attempt Iv licit them. This* makes the student analyze the signifi- 
cant psychological elements related to the legal fact situation In the 
original qucsb’on. He must then appropriately explore the matter 
using lawyer counseling tcchiuVjucs in nder to carry out his func- 
tion. I have h.id the ( pporliuiity to i id .• .cral of tlic answers 
elicited by hi'' (;.\amin '''on ! > !iniquc. - id ) . ni finuly convinced 
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tliat it is a higl)ly practicabl': \*.ay for jneasuiii*;/. ihe toadiing 
/ effectiveness of these kinds of m-u-ii.ib. Profe>‘or laowiVs inolliods 

dcsrrvc wide emulation, and I to I lli.J he will provide w- w'itli a 
rnore cornphttc published descii] ,ni of ih -rn. 

O' o o o 

I tint these brief rcma.rl:s have derndnstraled Uio need to 
dcv-.’lop Ponnscling slJlls, the nature of tlie skills we wash ((» develop, 
and some of the means'by which they could be taught in traditional 
law ( las . n as well as in newly developing situations. New schools 
should meet the diallcngc hy leaping into these new arcfis of pro- 
fessional conca^M so tliat Uic more elderly and conservative institu- 
tions will have to take some lessons from tlierh. Indeed, it seems to 
. me that the most prcssuig obligation which the young liave for the 

old is to force them to update their knowledge and come into har- 
mony with the new and the contemporaneous. Tins is the only way 
that the aged can remain young. 
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BlillAVIOKAL PSYCnOLO(/i^: SPKhXGiJOARD 
FOR Imaginative Legal Educators 

By Charles D. Kelso* 

Dean Kelsons theme is that (1 ) the civilizing of law and of 
society, as well as the improvement of education, are marked by in- 
creased Reliance on the reinforcement of desirable behavior, and by a 
decline in reliance on punishment as a means of influencing be- 
havior; and that (2) one of the most important challenges, facing 
society and the educational world is to^ generate the perspectives, 
environments^ communications systems, research, and organizations 
needed fully to explore and •facilitate the above developments. In 
many ways, present day legal education operates as if teachers were 
already consciously applying the principles of behavioral psychology, 
Nevertheless, a aeliberate attempt to incorporate behavioral prin- 
ciples should result not only jn 'more effective classroom meth- 
odology, but more significantly in the curricular reform necessary 
for legal education to be relevant to its societal setting. ^ 



1 . 



The Development or Behavioral Psychology and Its 
Educational Technology 



HN^OG' 



A. Prologue on the Past ‘ I 

A LAW professor, searching philosophy and psychology for in- 
sights into tlic learning process, can find riiany'budless branches 
on those disciplines' family trees.’- For example, Aristotle defined 
"knowing" as a capacity to actii.alii'e pure forms.* I’nfortiinatcly. this 
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docs not even squint toward the classroom. Descartes’ "I think, there- 
fore I am,” rings true.” However, educators prefer to -ask, "You are, 
therefore why don't you think.^ ’ Freud discovered sex’s^ ubiquity.^ 
Unfortunately, he focused on couches, not curricula. Pavlov switched 
frorh sex to reflex.® However, most law students are easily 'distin- 
guished from Pavlov’s salivati’ng dogs. 

In the Twenties, psychologists probed the unconscious mind's 
seething labr)'inths.® Law professors, happily ignoring th4 id, juggled 
cases and blue books. Meanwhile, psychologist Sidney Pressey, at 
Ohio State, played with a little multipje choice machine.^ It recorded 
responses to questions and immediately informed users whether they 
were right or wrong. 'The device did not look like/the beginning 
of a billon dollar industry. PressCy went other ways. The world of 
legal education took little note. ■ 

Mutual disinterest might have continued indefinitely. How- 
ever, the wackiest missile of World War II fukd an educational 
explosion. 

B. Breakthrough 

It started when Professor B.'F. Skinner was challenged to trans- 
form several squadrons of peace loving pigeoris into expert Kamikazi 
fliers.® Three pigeons, taught to look at warships, were to be 
harnessed in'the windowed nose cone of a missile. Their head move- 
ments would control tail fin adjustment. A majority ’’vote” of the 
winged warriors would keep the missile on target. 

Skinner trained his birds by rewarding them immediately with 
a bit of food whenever they emitted responses approximating the 
behavior of looking at models or pictures of warships. ’'Looking’- 
behavior grew stronger and stronger. As it did, Skinner gradually 
narrowed the tolerance between a rewarded good look (head aimed 
right at the target) and an unrewarded off-target glance. Also, the 
pigeons gradu.illy had tr> d'> much more shipw-afehin;' to earn 
tbeir seed. » . * ' 
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Ultimately, shipwatching was about all that hungry -birds did. 
In conventional terms, the birds had learned to ‘'like" shipwatching, 
or were "motivated” to watch ships. Speaking strictly in terms of 
observable variables, the birds increasingly engaged in watching 
behavior after such behavior had been reinforced. 

Speaking even more precisely of the birds' history of reinforce- 
ment during their training program: ^ 

(1) The birds initially were reinforced for "looking" be- 
havior on a continuous schedule of reinforcement (r.e., every 
approximately correct response was followed by food). 

(2) Gradually they were shifted to an inte/mittent sched- 
ule (he., only some of their correct responses were reinforced). 

(3) Tlie standards for acceptable behavior (he., behavior 
that would be followed by reinforcement) gradually were 
raised. 

(4) The pigeons were never punished for behavior in- 
compatible with looking behavior. 

It is apparent that Skinner’s birds were, noi actualizing pure 
forms. Nor were they reasoning from an "I think" proposition, or 
coveting warships. as sex symbols. Pavlovians might be tempted to 
regard the strong looking behavior as a conditioned -itf lex. However, 
conditioning a reflex. requires the repetitive presentation, of a neutral . 
stimulus together with one which naturally elicits the reflex 
response.® For c.xan>ple, Pavlov paired the ringing of a bell with 
the presentation food. After many repetitions)' his dogs salivated 
when the bell rang even though food was not present. 

In contrast, Skinnec's trai’necs were presented with a neutral 
slimulus^(a viev. of a ship), were given tfic oppdrtunit)' tv>respond, 
and were reinforced with food whenever their behavior approxi- 
mated looking .it the ship. Nowhere in the Skinner pattern wjis a 
stimulus used which elicited a rcfle'x response. ' 

' llie war ended before Skinncf’> ' sqiudron', s.i\c ..aitnMi. How- 
ever, he used excess pigeon time and encigy tc.ichmg some of his 
charges to walk ligtne eight;.. pl.i\ j'ing iloiinguish cedors, 

and .so on. l ater, Skmner turned to quitev carcfulh controlled and 
quantified cxpeiiments to delerniine the rcl.uionships between 
various .sdiedulvs of reiiiforu-mcn! and resiiliin't; patterns of be- 
havior.’" . ■ 

Skinner's ( xj'erimcnts proJuCed opportunities for observing 

4 ' • 
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many systematic c^Iatioiji^hips." For example, the more promptly 
reinforcement follows a response, the more quickly wit! behavior 
.change. Reinforcement on a continuoCis schedule (every response 
reinforced) produces rapid initial learning. If behavior is never 
reinforced, gradually it will be extinguished — it will cease to be 
emitted. If reinforcement occurs only after a certain, number of 
responses haye been emitted, there is a rising curve of activity as the 
reinforcing event is neared, followed by a lull. The greatest resistance 
to extinction, that is, the highest number of unreinforced responses, 
occurs if reinforcement has gradually been moved from a continuous 
schedule to an intermittent schedule which docs not follow a .definite 
pattern. (For a human analogy, consider the behavior of a person 
who wins his first few bets at the races or at a one'-arm bandit, and 
thereafter, over the years, wins from time to time.) 

As previously mentioned, Skinner discovered that responses not 
followed by reinforcement (either on a continuous or intermittent 
schedule) gradually are extinguished. However, following a response 
with the presentation of an aversive stimulus — punishing the 
response — does not extinguish behavior any more rapidly than 
simply not following the behavior with reinforcement. Again, to 
present a simple erample, it may be more effective to ignore a 
nagging child than attempting to suppress the behavior. Indeed, the 
child probably nags only because sucH behavior has been reinforced, 
in the past.^Far better it would be to reinforce those occasions when 
a child uses acceptable behavior to communicate a desire. 

Though punishment was not observed to be>effective in ex- 
tinguishing behavior, Skinner fourid that it did have definite ef- 
fects.'* Initially it resulted in emotional .responses -that could inter- 
fere with future learning, because the entire situation became some- 
what aversive, and it produced unpredictable patterns of avoidance 
behavior. Liter, when the aversive emotions gradually subsided^ the 
punished behavior re-em'erged unless in the meantime stronger be- 
havj.or, inajinpat-hlc with the' )uinrshed- behavior, had been created 
by the di.sti'imina'ivc use of reinforcemerit. For an c:famplc, consider 
the' alcoliyilic wh > has learned !o call Alcoholics Anoriyfnnns rathe'- 
than r.earch;(i)r a I r-ttlc. 

\Vliy is Sl:i;i'»rL*s Work siuii a trcmcnilous break throujE^h? Thf" 
arvswn is tbat\ ouIikc^prcvIOus psychx)!(>pjcal caeh nilici>i 

‘•.i» i-!r in tbe ‘ ^rcl.iMonships Ji^.ro'rrc^I by Skinner was 

af- i .:m I.( !V,c i Aliiw-Miy 'J fins, Ski bad no need k; invent 

Jitj U' » :r bnl' :t||y ‘SKINnI K ^ C. Fll OlK, 

\ .»• jO, l»;i{ c (‘xi«LiiiU'rl in ^ much m'.ri* rc.i-l-iblc hnliioM in BT Sr^lNNFR.* 

f/. ’ » / 1, 

B r . M , tfr/m t. 't JO. At 1B2-V5- 
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hypothetical entities such as pure forms, traits, mental faculties, egos 
or ids. Further, not only can the pertinent responses Observed, 
but also, and perhaps more important, the two most important con- 
trolling variables •^stimulus-prcscntkion and reinforcement) can be 
manipulated by the experimenter. ^ _ 

Since Skinner’s work wi^ animals has been replicated bn humans 
'with similarferdsults,’* and since a teacher occupi^ in the school a 
■ role somewhat analogous to the experimenter in the laboratory, we 
'now' have the basis for a technology of education. Further, since we 
now have an analysis of behavior relevant to all actions of alj^men, 
we have the premises for synthesizing our notions about the economic 
man, the political man, and the law abiding 'or the law breaking 
, man. Finally, and possibly most important to jurisprudes and to. 
lawyers concerned dbout community problems and social reform, 
we have a solid basis for analyzing the human aspects of legal prob- 
lems. Thus, we are in a better position for proposing solutions than 
were the Benthamites, who accornplished so much in the 19th.century 
through applying a less scientific psychology (men seek pleasure 
• and avoid pain).’* ' . . 

, 'However, before taking off into the blue yonder of sblvitrg 
world. problems, let us begin with^the groundwork — the tcchpology^ 
of education. The stage may be ^et for its*investigation by {rovidin]^,” 
a somewhat oversimplified list of the technology’s specifications; 

. . (1) Provi^. students with many opportunities to respond 
actively. ^ ; 

(2)’ Rc*ward correct “^’responses (or responses which ap- 
proximate correctness) tfirst on a continuous basis, and then 
intermittently, as standards . for perfbrrriance gradually are 
raised. . , 

■ (3) Do hot punish erroneous responses; plan instead ‘so 
to structure educational situations that correct bchayior is 
observed and promptly reinfuveed. . 

' "'Ti ('^) toward the cri-'ition of an educational environ- 

menl which piuvidcs .mtoiU.ua or sell-reinforcement. Reinforce 
st<ident,s for manipnlatiin, s.uiab'cs in problem-sMving behavior, 
so that ma'^t'Tfv over manipulablc variables becomes itself one 
^ of the rewards for problem-solving behavior.’® 



tl.' vvWtl. isbcivticj in W. .SciiRAMM. TiTk Rrsr.^Rcn on Pkogr.^m.mfd 
iNvreiii noN, AN AN.vor.Miii Uiinioi.K M'IIV ■(U..S. Dcp’i of Health, rjncaiion aoJ 
Welfare Hull. No. '5, Ipf’l) . • . ,J 

**For « quick summ iry of the iv.ijor dcfioiliom .ind tenets in the iheorj' of utilitarianiirxi 
ice J, HiNiiiAM.Tiir TmoKY OF.I.ivisLATioN M.S (1950). ^ , 

** If one teinforcer, moIi ai prai.se fiu m.inipiilalin.q variahles, is frcqvientl)' p.iirei.1 with 
another, sutli n .in awatcnf’ji of .i;.iinin>; master)' ''over the. vatiahlr'c the sevonJ 
bcconiei a conJitioneJ reiiifotcer hy muvh the same prt\c-.> th.it itarsforr-j-J Pjitov’s 
bell into a $tinlulu^ for salli-ation. Si-' H P. Skin.nfr. /up'j note v. at "i SI. 
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C, First Steps hi the New World ' - 

If ^ teacher decides to apply Dr,‘ Skinner’s prescription,, how 
"do« he^o it?- 

• , 'i • . 

First, students must be provided with many opportunities for 
responding in some observable manner to problems) and questions. 
Much more difficult (indeed, probab^- the most difficult problem 
^ in conforming educational e^fpcrienCjero' Skinnerian ‘specifications), 
is to supply reinfbrcenient on schedule. Fortunately, .a jvcty slight 
reinforcement at the proper time may have a great cfffect in changing 
.behavior. For 'example, p Skinner hypothesized that immediately 
learning whether one’s response is correct tan be a sufficient rein- 
forcement toi carry a person through a long series of^i^educational 
challenges, at least if .the learning ' situation is reasonably fj/lee of 
aversive properties.*** /(Recall' the temptation to ^ceep-sgqing on a 
crossword puzzle when a ’’down" word prqvideS-'assmancfe than an' 
’’across’’ w'ord is appropriate.) , ' ‘ 

• Perhaps, the ,b);st way qf eliininating punishment from gn educa- ' 
■ ■ U6nal situation is to scq^nce the presentation of infonnation and 
questions" so that most responses are correct. iTiis provides maximum 
opportunity for reinforcement on a planned schedule. . / 

To test the basic characteristici^bf''’the technology suggested by 



his experiments and- observatiocps (sequence stimuli, observe active 
responses,^ apply discriminative reinforcement-) j^kinner invtntfed- 
programmtd instruction. His first, program presented vocabulary, 
principles, and applications of intro’ductory psychology in a -setjuence 
of small sta(emcnts, called frames.*'* Each frame contained a prob^ 
lematic stimulus, tq which -the student composed a response. The 
second part of each frarne.cSintaincd a suggested 'response,- concealed 
from the student until he had- first recorded his response. Usually a 
student was asked to respond to new material for the first time while . 
it was still in the frame before him. Later he was asked to apply 
that material when it.w'as not in view. ■ ' 

Skinner’s piograrn .conlaincd frequent review. However; his 
review 'frames not merely rcpc-iition.- To str-^r;-lheii new he’ 
havior,^^Skmncr i ailed for application^ in in.iriy differerit cdntex(^s, 
much as a Jaw j.rofc'-i-i docs' when he has a .student c^ipare one; 



/■ >* U r. Ski/ni I 
III. 1 ! "fl]h(- . 






' Tmtc 9, ^ V.' . U » 

*>f lh» 



•lA'iv iVott lit, at 10 J), rrpoit^ 



fi-Niills t»iniril»» t .< If-iuninV . . nf it 'ills/js doul>tlcss n)>*rV'*inipottant. 



wlicn thf 
a lypiral lim,. 

It- dK.*' ^ 

*r . 

ri is r 

d' “ I ■ t flu in 



uf Ml '-’I Wlx n tlif error is kept lo\v, as in 

.;i i5 it l.fumics )(ss imf*s»ujiii liavc imm;j^iatc k"fio\vlt*d.t;c of 
I . SKu;i.Fh, sujo >, nl’ YyS, wfitrc he states, “[()]nc of |hc 
to (run. fUfoj/rtM,\K’h is ih.il the urf of 

jutic sii^'nifi; .jMu A u ifv^TortcmefU-' may 'he trernen- ' 

• »;.!;oIlin ♦ prl- it’ if i’T' \v / * 



|t’/l I 



’.'TiA: Bill . SKiNNfi'.TMF A* .v/Ciy*‘r ftniAVior (iV6l), • 
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case with others, or discuss its relation to hypothetical cases, asking 
the s'hident to act as advocate, counselor, or judge. 

f Hundreds of Skihnerian-type programs, 'from beginning read- 
ing or writing to advanced algebra,, have now been written and 
tested. They are in use from first grade through uniyersi'ty-Ievel 
courses, and in industry.^* ■ 

Some programs are presented through specj^Iy.^signed books. 
Others are computerized, and are presented through a'^cpnsole that 
may include a television screen, a sound system, and a typewriter 
keyboard. 

The typical Skinnerian program is highly structured. It does not 
have branches contingent upon the student’s performance. . Accept- 
able response patterns are rather narrov/. Perhaps because of this, 
law teachers have^tendea to assume that programmed instruction, if 
applicable at all in legal educatioii, holds most promise for highly 
structured areas, such as legal problems covered literally by de- 
tailed codes, or the purely terminological relationships of a well 
developed field.'® ' 

Of course, if programmed instruction could be shown more ef- 
fective than conventional instruction in the above two categories, it 
should be welcomed as a useful' addition to our repertoire of methods. 
However, there is no reason to' assume that its potential is narrowly 
confined. Stimuli can gradually be made more complex until students 
are responding to highly /abstract relationships among various por- 
tions of a total situation. So too’, the range of acceptable responses 
can be made greater as the program moves from areas in which only 
one response is correct’ to areas where a range of appropriate re- 
sponses' can be sugges|ed. At such levels, a program might merely 
'asfc*'a Student to study \his response in order to determine whether 
or not he had consider^ certain issues. Some responses could’ be 

**A most useful compilation is G. HFNiitR.siiot. Hrocr.sm.mfd Learni.sc. A Biblioo- 
lushiY OF Procr.sms ano Pr't.sfnt.stiov Plvices (1964 supplements). The 
. most coini'lclc oi artKlcs on i'rv'>;rammed instruction is A. Lumsd.mne 

R. GLAsVR//tt/>rJ n*^tc 7. Other i^seful Kvks include W', DrTFRUNr, Av Introdi c 
TION TU PRtH.KSHrO I^.*5IKl»CTlON E. FrV, ‘iFAtlUNC MaCHINI5 ANP 

?Hoc.RAMMM» Insi/uxhos : L Gaiastfr, Automatic Teachinm;.; The 

Statf or TiiK Art ; F, Tiir Learning Process and Progranumed 

iNSTHiuvnoN ; R. Magi h, rRiVAKiNi; for Programmed Instki c* 

TION (19.62); O. Mhton A L. Wfsi, P.I.: Prchjrammtd Instruction. What It 
h AND How It V.'ouks (i‘>6l) ; \\ , Smiih A J. Moore. Programmed Lr..\RNiNNi; 
Tlir.OKY AND Rfsi arch , 

this iisMiinpti**n is nornuvss.inly true is Jemrnsir.ned in C. Kit so, A Pro- 
CRAMMID iNlRODl CnONiINTO. IHK Sll'PV OI I.AW. PaRT I: CaSE SKH LS (196^). 
This was wriitcn’ primarily to tc.ich un aic.i ii>nsiJc r.ibIy removed from that of th.c 
highly struc'.uied O'dc; the skill of rc.ulin^ lepU nulcTials. particularly rcl.ilcJ judicial 
opinions, for and virti vmdcrst.indinc It was hv>pcd thereby to su>;i:tsi tin versatility 
ol programmes! InsUnytitm. IhidooSii Jly, pV.cra mined instruction could K* used G* 
leach Ollier ba\ic skills n»»\v t.iu^ht »'ii!y by costly inJividualircd effort (if they arc 
deliberately l.mi:ht at all) Mich as cfh.stiu iOmp»»sin»:. editin.t*. Iistenin,j:, ic.srafvhinc. 
and studyin*4- ^ 
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subniitted to an instructor, it detailed and- expert evaluation were 
needed for appropriate rejnfotcement.*® ^ . ' 

Successfub application of the enow conventional forma't of pro- 
grammed' insttuctfon to many; different subject areas and to lawyer • 
'skills would certainly be an important first "step in applying' be- 
havioral psychology to legal education. Hdwever, d far more im- 
[wrtant point is to realjze Aat the principles underlying Skinner’s 
technology of education are not limited in their application to con-- 
ventional programmed instruction. Application of these principles 
can improve conventional classroom instruction, as well as con- 
ventional course materials. They lead on to highly sophisticated 
multi-media catalysts for learning, and suggest thd value of inter- 
institutional linkages for learning and research. They suggest juris- 
prudential perspectives for analyzing and improving the law. They 
• are relevant to a miscellany of problems including law school 
administration, the design of law school buildings, and planning 
the law curriculum. ' « r _ * 

The following sections of this article will explore, some of the 
ways in which behavioral psychology can in these areas be a spring- 
board for imaginative legal educators. 

II. Educational Technology in Legal Education 
A. Applications in Conventional Courses 

As an introductory, aside, it should be .noted that "techoology” 
has two meanings; (l) sets of equipment or machineryt’which facili- 
tate an operation and (2) systematic, application in a practical 
setting of basic principles validated by scientific methodology. The 
word is used primarily in its second sense in thi^ .section. 

It is not the purpose of this article, to' suggest that clas.srooms 
be filled with audio-visual aids, or that computers be substituted for 
teachers. Of course, to the extent that systematic- application of .basic 
principles calls for interaction bc-tWeen.^^'en and marlines, this article 
Will nr>t hesitate* to suggest exploration. However, for the moment, 
put asid^ the spectre of computers. Assume only a teaclu-r .and his ■ 
students, with perhaps the UMial surreiundings of hooks, pens, chalk- 
board, and chalk l.et us have a behavr)rial look at the case method, 
tiic prohlcm nvthod, the lecture, and, iheii; clinical courses and 
other recent devt lopmcnts. ' . 

11 ai •*' t Piofes^or Wills, at Miami, teaches 

llruhtnal l.av? hy I'f. in;*!*, li.ti. See Diertkc ^ Wills, 

e*fV,r i'tr ,.t /‘r.. • . /V,/ .f/;. ' , i\!h< ttfon^ 15 J Ij OAL PO. *H 4 

Tiu- atuihsir t*.. •• • . i.f I av*% am! Trusts hy pro/;ranunctl inslruf- 

• If. 5*1. /'f' M '‘J jua i’r*,tnh: fop Trahthix l*iiuyrs: A l\eport off an 

f • V I • E* (•‘■■•ir. ' 

• ' :t.7S 
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- • It should come as no surprise to many authors; of caset>ooks or 
to classroom experts that they have been behaving for a long time 
as if they had. consciously been applying behavioral psychology in 
planning and presenting their class materials.®* For example, with 
respect to the sequencing of stimuli; many teachers plan questions 
for class. They avoid "spoonfeeding” the answers, which would be 
indiscriminate use of potential reinforcement. Instead, a classroom 
master develops subsidiary questions which hint or suggest directions 
of thoughPthat aid a student more precisely to state a point, or more 
effectively tp reaHi for an idea almost grasped. . • , 

Some teachers, though they do not plan an ordered sequetice of 
questions, come to class with a written or mental list of the most ^ 
important issues or problems illustrated by the materials, The issues 
or problems are discussed when the teacher senses that the students 
are ready to deal effectively v.'ith them. Hencfe, the teacher provides 
Opportunities to reinforce his students for lawyerlike behavior. " ; * 

In a real sense, a class so run is a branching oral program — 
provided that .students promptly are reinforced for acceptable 
responses and that the nature and sequence of questions and other 
dialogue has a cumulative or *'spiral” effect, i.e., later w'ork builds 
on earlier responses and is not merely=a repetition qf earlier behavior 
with new terminology.®® 

^ A typical pattern in a case method class is this: the teacher ■ 
begins by asking a student to make a careful statement of who is 
suing whomi and /or w'hat relief. After procedural matters 'are 
cleared away, students are called- upon to. explore the theories on . 
•which "recovfl^y was or was not, could or could not h.ave been, 
granted. When the underlying basis for the decision is .i^ached, 
tlie questions, usii. illy, become more sophisticated. Tlie students must^ 
react not' only to literal words, but must also be. sensitive, to thfe -- 
method by which the judge handled prior case materials or other 
legally pertinent v.iriahlcs. A .student will be reinforced by the 

** "rlliv docf .1 teach? It tcaclu'> by apC'oUl methods of tcllioj; the student what 

he sIiouK) know or c.irefulty Ic.idinc liim throiiph the 5lep5 of discover) Htwever. 

* it ‘'u-Aches hy .iskln^ the siiidcnl i«v pur his knowhdi;c to work iuinuJiatcly, 
to finisii the sentence, do a pto^lcn*.. answer a question -- not at * the end of the 
chapter or the end «'f the unit or tiie enJ of the- semester, hut at the moment. of acqui- 
sition. A texthi>ok cannot do tjiis, and ^ !e.u*hct c.m .d^ this for only one of the stu- 
dents at a time,, the' student who is called on. It "teaches by compelling eadf student to 
lake eatli^itcp on -his own. Ho cannot depend on his hrij^hter classmates, nor r.iise his 
\ hand^wlion he h.^pp. ns lo kno.v the an>wer.“ hhukle, in 

Ami ran rnocAi ion Today 231-3^ (F*. WiKKltin^: eV J. Sc.m!on cds. 

^ Durit^K* 196 1 and I '^63 the author visited 1^0 law schisoU as study diuctor for the 
Association of Amciican I.aw Scljools' Study of Part-Time Legal fcduc.ition and. a.s 
a pait of that ^tnJ>. attended \ lasses. I'\irinc this time nearly 1000 law teachers were 
ohscrvetl at work. \X^*th respect to the sequencing of problematic stiiuuli. it has 
sccmci! that whc*n a teacher was must closely in r.ip|x>rl with his class, the discussion, 
like a gvXHl play or novel, uppu\uhc>i pc*ak ot dramatic or intellectual coniplcxity, 
changed direction, then .spiraled toward .mother ccntr.d question. 
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'teacher only if^’he accurately states sudi matters as- relationships' 
between cases, how the judge resolved the pros^and cons involved 
in deciding a case, or hc(,w slightly different fact situations might 
be treated hy the court. Art ability to restate in one’s "own words” 
is often used to test whether a student has really understood the 
matters about which he speaks, or whether ' he has rperely hit 
upon a phrase in an opinion, footnote, or canned brief. 

If students are well prepared, the above pattern provides many 
opportunities for active response, vocal or sub-vocal, and for rein- 
forcement. However, particularly as the teacher reaches more sophisti; 
cated regions, many different sub-vocal responses’ rnay be generated, 
only a few of which can be vocalized and explicitly reinforced. 

’ A slightly different classroom pattern develops when the prob- 
’ lem method is used. The reason is that problems,’ when properly • 
constructed, .’give the professor more control over the nature and 
sequencing of student behavio^ ^an do a scries of ■^cases tO' be read. 
'Only a certain number of paths lead in the direction of solving a 
problem, whereas cases can be read in a multitude of ways, pass-* 
room discussion of a problem assigned in advance tends to center 
bn pros and 'cons relating, to specific issues or strategies. Building 
these pros and cons calls for. active responses, and may produce a^ 
greater volume -of active, vocal responses than merely reading cases 
— even if the students have acquired • habits of' attempting to 
synthesize law from groups of cases read. Furthermore, the range 
of responses generated by problems may be narrower than that ‘ 
produced by case reading. Hence, if students prepare with-'uny 
degree of .diligence on problem method assignments, veiy likely 
there v/ill -Be many more opportunities, for reinforcin^the kind of 
behavior t^at the professor hopes will be strengthened . by taking . 
his course. In„biiilding his problems, the professor can implement 
with some precision a prior determination of the kind of knowledge 
and skill he intends to develop’.®* 

With respect to the rcinfotwment phase of educational tech- 
nology,'’’rcgardltss of whether the case method or the problem 
method was being used, it has been observed that teachers who keep 
.students most actively engaged. in a'dialoguc usually make clear in 
some manner the degree to.whic h each' student's contribution appro.xi 
mates an idc^il u*S])onse that cammaiids respect.^^ Tlie ide.il usually 
is ii )t a specific statement or result the teacher herpes to liear‘(al- 
tljougb itiany ^/•;>^bc‘rs do "restate" answers for purposes of reeprda- 

rrp i i)u* sialus of ihc problem rnctlKul loJay, prepued’hy Prof. 

. D.syid H. Civers, ts Tiir Phobm-m Mniion, 1966: SuiwFY and Api'kaisal^ 1966 
pFoa.r o/Kt.s 01 iMK AsyjaATios of AMU'irAN Law Schoou, Pakt I, at 193 
(rc-port '»f ihcX^- li’nc MctlioJs Cnroiniffcc). 

Sn‘ n(»ft 22 st4pn 
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tioa in student notebooks), but rather an answer which embodies a 
satisfactory reasoning process. 

■ In addition -to presenting sequenced stimuli of spiraling com- 
plexity, and reinforcing responses with sophisticated discriminations, 
a third classroom' characteristic that accords with principles of 
effective learning frequently can be observed: American law teach- 
ers today are usually quite sparing in denunciation, deliberate em- 
barrassment, oytither forms of deliberate punishment. They prefer 
instead either/fo m6ve on to another student, or to work With a series 
of "prompting” questions until the erring student regains the path.*® 

"Although the preceding analysis has been, lirhited to class 
^ dialogue, some teachers bring life to a subject by lecture. Such.teachers 
induce their audiences to respond, subvocally, to the kind of variables 
_which move the teacher, such as retracing the steps of highly original 
thinking; or moving frequently-fr<5m one level of thought to another 
— evidence to conclusions, conclusions to Sujsport, experience to 
Reflection, what is to what should be; or comparing, evaluating, or 
in some other way bringing considered philosophic premises to bear 
on some problem. Ineffective lectures, which fail to hold the listener’s 
■ attention, tend to remain at one level t>f abstraction, such as recount- 
ing rules qf law which apply to certain logically detertninable varia- 
tions on a basic situation. Such a jerture does not challenge the mind 
with ne^- patterns, create the tensior^ of anticipating the solutioo^f! 
a problem, or build connections between the world of words and the 
world of perception or of ideals. . ^ # 

'The above analysis serves as a useful reminder that law teachers 
and law students deal almost' exclusively with verbal behavior — 

**Lack of inlcnlionnl classroom punishment may riot be sufficient to avoid the emptional 
effects on bc^innini: law students of n lack ot immediate feedback on overall perfonn- 
. ance or* the apparently ncver*cndinp question-pponquestion (which creates a very 
intermittent schedule of reinforcement). Profe.ssor W.uson has su^yiested.that this may 
interfere with the Jevelopmervt of professional predispositions, or may even erode 
them; and he has c.illcd for ^:rcater te.ichcr sensitivity to student emi'tloris. . ^ 

♦ If a student scnsi-s cynicism .01 ^riticalness in the teacher reprdinc the 
, emotions he <*\pics$c?, he will swiftly learn to obscure them from visibility 

as w’ell as aw.uencss. This reinf 'ices the vcf)'\3cfcnsea we wish tr obviate. 

It is just at flu- point whcrKstudmls freely express themselves that they h.tn^c 
in y^rccariou^ balance. If fecUn;> and emotions *a»-. tre.ilcd as ucecpt.ible 
whatever they arc, then and’ on); thcmm.iv they be kept in awareness It 
enough to test their rati*>nalily and validity. A person's current attitudes 
werc'ptncratisl fron\ what was i a real situatiot^ It is only when the> 

^ ♦ arc fcappliril to a new and difiircnf set of fact.s that they become unna! 

. and irratmn.d Tl\is is the rcasvm why one of (lie ;:oal 5 in pn^fessiona! educa* 
tion should be to help studenN re^exa.niine their fcclini^s and. attitudes in 
li^ht of tlic imi'cndin>; roir of liwyer. $0 far as education' for prc'fessionab 
k ism is concern^ d. this is the moni; nt of truth. 

' Watson. So fit I* PiuJM»lo^^icjl Aipecti of Tc.tr A VwfessiottJ 16 1. 

Lfoal i'ti. I, 17 (1063). He h.is delved even more deeply into the preS.’cm in T/'C 
Qu/jt for Profess irft.tl Coffipefcocc; Pi)choloxicM Atptyts of is Li'XJi 37 

On. L. Rf.v. 93 The University of Mi.uni I carnfiig and Instructional Resources 

Center has a vidiii tape and a 16 pmj. kincscoi-kc of Professor W atson illustr.itin/: 
some of tlu; problems aand dcmonstratinji; soir.e solutions. 

.' . ■ . 18 l- ■ 
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whether the format be reading, listening, lecturing, or discussing. 
The problem of ttfaching verbal behavior 'relating to law is some- . 
what different than th?t of teaching verbal behavior relating to 
science. There, uttering a word^such as "tree” or "miscroscope”' can 
be reinforced in the presenc.e of a particular kind of object. Ifi law, , 
words such as’"negligence” or "domicil” have no unique perceptual . 
counterparts. They gain meaning only gradually. The words must be 
heard, read, used, and reinforced in the presence of many other words ^ • 
and.hiany different fact situations,* *® This must be so, since to' the 
extenf that any .written or printed word is understood by the listener 
"br reader, he must responding, subvocally at least,, to variables 
similar to those whicn influenced the speaker or writer. To read an' 
opinion with- understanding is to behave in some w'ay as did the 
judge. To understand a^rofessorial comment is to behave anal- 
ogously to the professor. Hence, a lecture or discussion which deals 
with examples is easier to follow and ordinarily will teach more than ' 
one which is entirely intraverbal and patterned largely on the oral 
presentation of an encyclopedia: So, too, a lecture or disaission is 
more effective if it moves from one level to. another (e.g., by induc- 
•*tion or deduction from facts to principles or principles to results — ' 
patterns of thought for which. most law students have been rein- 
forced during their previous formal or informal education). . . ' 

Langdell’s invention of the case book was successful, primarily 
because many more active resjjonses were strengthened .when stu- 
dents ffcad opinions than when they merely read summaries or heard 
abodt cases. Selective reinforcement of active responses in the 
classroom and in discussions with fellow students made students 

'4 • 

*A thorough treatment of these matters ap^rs in B.F. Skinner» Verbal Behavior. 
( 195 ^). ^e crucial distinctions in veroal behavior are not between nouns* verbs* 
conjunctions, and the like* The critical distinctions depend upon the reinforcing con- 
tingencies which strengthened the behavior. For example, ff deprivation may have been 
(“please pass the bread*')* Or, a ptrsori may b*ve been reinforced for making 
connections between Wrds (**rcd, white and t/we") ; between words and some environ* 

' mental properties ( “tije jlotOer is red '*) ; or between words emitted and the variables 
y/hich Jtrengfhened their use*(*‘all 4 B, no B is C, therefore no /i“is C“: or I see 
a storm coming** itJ place of *‘l re^ri.thaf a storm is coming**)* 

The same analysis can be applied to **sceing** things in one's imagination and to 
thinking* Thipkinr. can be analysed a'l simply a*sub vncnl form of thinking nut l-^ud •• 
If a: pcison has a prublem. in the $n»sc that some h^'liavior has been str(iv*then. J by' 
a deprivation or a potential, rcinfntcci, hvH t!\at hehavior\annot be cnntt<*d, the person 
•may manipulate variables by using liis hands, his speaking voire, whi>) ers, or sub 
vocal behavior, Ifhe is able to' emit the blocked behavior and is reinforud. iic is 
able to * pick , up r.ar'kt^s tlidt had become bun'ed under a pile of then he 

has solved a proolcn) am! his prf)hU m solving hf h.wioi is strengthened. 

' Seeing*' thim > iii orie*s iinaginafiou is a master of hclwivior having been rtin^ 

, forccjj. In mtifw siMijlions perons ?ic reinforuil for retention of visual or auditory .■ 

. V’lisatiuns. At ficM this hriuviof can .ot he nuintaiped in strength for vcr>* long. How- 
(•V* r. \.‘h' .t a stibsi l•}^tnt> uf fciufoictnunt has iVcurred, quite vivid and detailed 
in ;-h I - .til- 1! t ' ’ 

, Kvch ^ *'r . luiiipifs 'foj serving can be selccfivtly rcinforccdSn dif», • 

ferent ^^ •»•., ir is to as^tlme th i' prrsons smnul.iy will efficiently be 

taught O'.'- .•»!>• b \\ lo |r. n .1 .it also to <.n,gage in that Kch.tvfor quite e.xtensivciy. 
And? ag.ti'** toM -n i*». Skirin^i ian o! ;vrviti*>ns, |K*tsons can he taught to teach. 
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more lawyerlike.. It is highly probable that study, of transcriptions,, 
recordings. Or video-tapes of law teachers in action would confirn^ 
the a^ve observations as well as- provide valuable aids for training 
future law teachers. Some work in thij^directioh is already .under- 
way.” 

• Though , communication between law teachers based upon com- 

■ rnon observations of law classes is still in its infancy; law, teachers 

■ -.have increasingly bfeen .willing to e,xplain what they hoped would . 

be taught by using certain coqtse miaterials, and how it might best 
be taught. Thus, coursebook authi^s are now preparing 'manuals 
that explain "how-to-teach-it" and "why." At fi^t such publications - 
werp only for teachers. Lately, students are also being let in on the 
secrets. At first this was by vay- of an extended introduction cover- 
ing w’hat the book was about. Today, however, coursebooks are 
tending to include more text, The author states his views and opin- ' 
ions, thus placing before each student much, of the synthesis that 
Langdell would have warited the student himself" to construct. 
Furthermore, the author may place in footnotes some of his favorite 
class questions, thus shgge^g directions fqr preparation to the law 
teacher in the casebook its^. And today’s footnote questions often 
go beyond the "suppose X fact changed to X$ what result,” with a 
citation to a decided case. More complex problems are appearing, 
which clearly call for students tq^dpply a synthesis, whether their own 
or one sullied by the teacher, a hornbook, or otherwise. 

Thus, consciously or hof^ to generate more responses and to '' 
sequence stimuli so thgt discriminative reinforcement can be used 
more effectively, today’s teachers are blurring the distinction between 
case method and problem method, However, teachers who wish to 
generate a larger number of student -responses for selective rein- , ' 

• forcing usually have turned in another direction; the clinical course, 
such as appelhatc moot court, trial practice, inter\'iewing. or legal 
■ aid clinic. - » 

H. Applicafiof/s hi Clinical Courses . ” 

f Many active responses can be predicted When the contlngenc-i^s 
of rcinfori'cmeiU are such that a Sj'iecific problem is*presented-, and 

Professor Murr.iy I 1.15 picpau*'! tape ruvrJini;^ of teachers m action, anJ an 
^^oWrvatioiul evaluative .questionnain . lie h.ts •prop«'sed the creat'on of a clearing 
house to faulitatv anonymoui*critiqi:;s of tape recotded classes for pn^fessars vvlio 
desire the Kticfit ».f such evaluatitm. .V..’ PiuKi fdinoS of tmf A.wciation of 
American Law Si iiools, Fart I, at 26 \ (A (tej>ort of the Subcomm. on Evaluailni? 
Cise-hfetlipJ Insttiicrion). The Uniuisltv of Miami has producevl, under th^ auspices 
of the 1*567 Te.*\cltin>:^*McthoJs Coinniitee, a series of nine video tapes (which have 
been kinesioped) fejturint; ei/;hl teaelim in action. The starrini: teachers are 
Fleming; Jarues (Yale), Harry *Vi'. limes (Columbia), Robert Keeton J Harvard). 
AlUm McCoid (Minnesota), ^ia iSfetschlkoff {Chicago). Harry Reese (N'orth^ ^ 
.western), Myres bl.Doiivtjl (Vale), and AnJtc\y S. Watson (Michigan). • 
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reinforcement for its solution can only be obtained Ijy'.actionA-This 
is what occufs when students are placed in ^ clinical situation. 

The mi^in tcachirtg problem in clinical courses is to create op-, 
portuni,ties for observing responses and for promptly reinforcing 
them. It is difficult to say, "Good question, Jim,” while a stude;nt is 
Still interviewing a legal aid client. However,: some very imaginativfc 
experiments are going on. One'’of the most successful appears to be ' 
that of Ptofessor Roben Keteton, at Harvard Law School, who has 
been engaged ih it so long that perhaps "experiment” is no longer 
the proper term. A description of a part of his Course in TriaLTaerfes' 
should suffice to 'make the point.** . .1 ^ 

. Professor Keeton, prbv|des students with a set of materials in- 
cluding wiitness statenaents, and. asks^ two-man teams to represent-the ' 
parties at a hearing; The problematic materials are so structured that 
•there are valid conflicting arguments about whether a particular 
'witness should be used at all; about the Issues witjr iLCspeCt to which . 
c his observations_ are relevant; and- usually about whether, thoOgh 
"hfc can provide favorable testimony With respect to one issue, un- 
.. favorable matters, .could be brought out on cross-examination. 

■’ The student teams -interrogate the witness, with the instructor^' 
ihaking 'rulings as would a judge. Then the entire, class joins in a 
■ critique, on the performance just observed. If other members of the 
class believe tliat pertinent facts could better have been produced - 
by other questions, they are invited to try out those questions on'.the 
witness. The answers.-then received are placed before the house for 
critique. 

- Professor I^cetom permits the disatssion to range widely, but 
does insure' that certain critical questions are asked: '§7hat did you 
hope to get from this witness with respect to what legal issue? Arfe 
‘you satisfied witli what you did.^ How might you have done a be'tter 
jqb? What were the most ijnportant problems' involved in deciding 
-whether to use the witness land what to ask him? 

Keeton's approach to Trial Tactics, generates a 'great deal of 
very pertinent student behavior, subject.'to immediate selective rein- 
forcemcjit. Little tiine is S|>cnl on subsidiary matters. The.fociis is on 
the crucial cjucslioM . of how facts are proved, and the judgriicntal 
problems of d< « l ling v.'iaUo-do ^yhcn both reinforcing aiKt aversive 
conkquenccs can.be f; m o - i. iiv the attempt to-prove (or di.spit)vc) - 

Somctiiiie'. tliuK.il and nuri clinlcal courses ye" distinguislicd 
in terms of sl.iH vei mis- knowledge, ol pr.ictical vc«us theoretical. 

• I IS li.isril in pJiiuii ((•nvcrj.ifiVtUN ^ith/Profc«oi Kertory^nd 
n Imt in p irt on tlic^vidco*t.ipt of Jiis class 

• • ihc pfo^»r.ini d(sVflhc'i] in np: • 27, jupr.t * ^ 
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However, usually 'this is done very superficially on grounds such as 
•'easily observed responses- (skill) ’versus covert verbal behavior 
(knowledge), or the 'frequency with which practicing lawyers are 
■ observed to engage in Ihe behavior (practical) versus frequency of 
the resppnse in the 'repertoire of scholars (theoretical). Such dis- 
Unctions interfere w'ith the development of an effective educational 
technology, and the following ^analysis is proposed, as a tnore work- 
able alternative. ' ‘ 

Education is the process of changing behavior by arranging", 
contingencies of reinfbrcenient for that purpose. Knowledge, whether 
acquired by education or by responses to the natural environmeiit, is 
potential behavior. Skill is highly refined knowledge. 

^Owledge is transformed into skill when contingencies of rein- 
^rcement'are such that a man becomes responsive to ever more 
subtle or complex properties of stimuli or to more of them; when his 
, responses become discriminative, complex, precise, or Original; and 
.when he is able to emit more efficient discriminative and manipu- 
lative responses between finding- a- problem and solving it. 

Practical skills, when 'exercised successfully, have an imm'ediate 
effect on the envifonment or- on others, and are reinforced by feed- 
back from that effect. Theoretical skills, when exercised successfully, 

/ create understanding. They are potential verbal behavior which 
place 4 -man more closely into contact with subtle or complex 
aspects of his environment, or provide' methods by which that may 
• be done. A iiian need not bring about a change in the environment 
or in others in order to be reinforced for exercise of theoretic skill. 

Improvement^of practical 'skills to‘a high level of sophistication 
depends upon developed theofetical skills. Since law is a form of 
applied social science, its theoretical skills ultimately' become prac- 
tical, and 'exercke of its practicM skills is likely to be- more effective 
. if the actor also has theoretical skills. 

It, is useful to distinguish' extremes along several dimensions 
with.jtespect to both prach'cal and theoretical skills. At one extreme 
arc skills developed by 'reinforccincnts contingent upon prompt 
rcsjKinsc to a total situation in order to jfacilitate preset goals. A ■ 
stereotype is thq crei'ss-examiner at'work (though, .of coursCj he must 
have a guiding theor)' of his' case).* At the other” extrerne, reinforce- 
• ment may be contingent on reflective reaction to situation-types, 
where an attempt has b?cn inaile to determine sense for the situation 
^and the means for bringing that seii^into being. A. stereotype is the 
brooding 'Jurisprndc; ^ ' . . 

: ' Either a clinical or a clas-sroom setting (lecture, case, ol^robl^fh' 
V, ^^^^thod) may be designed to call for prompt or reflcctivcresf^nscs. 
abstractions or concrctenels, implementation of goal-defining bc- 

t * 
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haviori or varices other combinations and degrees of these kinds 
•. o£.i;espot>ses. Certainly in the, Keeton course** students reflect during 
preparation, must develop theories of their case, and decide what 
their goal 'W’ill be with respect to the Witness. When the Vitness is 
' on the stand, preparatory behavior must combine with prompt, im- 
plementing, and total-situation responses. Indeed, developmcrits may 
well call' for some on-the-spot revision of the basic plan. In the 
criticjue portion of the class session, the , contingencies of reinforce- 
ment resemble those of the case class, insofar as quick thinking is 
rewarded, ^d the problem method classj insofar as perspective on 
the assigned materials has been sharply limited by the specific prob-- 
lems facing the advocates. • > 

. Recalling tbe principles of educational technology,*® the, above 
analysis suggests that in deciding whether a course should" be given 
, clinical or nohclitiical configuration, a case or* problem method 
txeatrhent, or" ^rae other setting, and in planning activities and 
materials withip any of these formats, the following questions should 
be asked arid answered: . ' 

(1) Preds'ely what is the jjehavior to be strengthened; 
must responses be prompt to bfe effective; can they htf reflective; 
are they to a total situation, or to higfily abstract properties of 

' it; and to what extent are goals to be formulated? v 

(2) ' What is the most promising sequence of pertinept 
stimuli; considering the structure of the field, what the students 
already know, and the complexity of problems to be considered? 

(3) What mode of presentation will generate active 
responses capable of observatipn and discriminative, reinforce- 
ment? 

(4) Do the problems prcivlde ah appropriate challenger- 
one within the ability of the students,, ^ut not so easy that reiri> 

I fofcement for their solution has but little effect on behavior? 
Of course^ there are .limits to the power, of purely methodo- 
logical engineering. It is incrcari'ngly suspected, tlwt law . students 
will noffind it reinforcing to learn behavior whicli, does not relate 
to pre.ssing community' problems of our times, and which is not in 
some way based ujx)n the. best available dat.a and scientific theories 
with resjHXt to that data. ' * ‘ 

■ Keeping till' curriculum relevant well as logical i.s a con- 
.tinning problem. Also, so long as wi rclr for reinforcement on -a 
live teacher sayiii:; ‘.'right," or siinj>ly iniwirig on to the neJet question 
01 topic as a sign that all'is well, 'fhc're are limits to- the degree of 
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individuaUzcd contingencies of reinforccmcn^we can construct 
(since we arfc'not likely to reach a one to one faculty-sttident ratio 
for all courses)'. Programmed books, previously discussed, individual- 
ize with respect to speed of progressiort^and are so designed that 
individual reinforcement is frequent because most responses are , 
correct./ However,' for many sophisticated kinds of skills, and. for ' 
skills involvinjg interaction to 'printed and oral forms of communi- 
cation, instrumentation ‘is needed) both within law schools and 
between law schools in order to take ma;amum advantage of the 
unique strengths of each. These matters are explored in the next 

auctions. , . • 

. ' ■ ' • 

C. Educational Configurations Tl^at Include Equipment 

Some\la^ professors' Jiaye used, audio-visual materials. A few. 
have produced ^em. However, almost a^l of the available materials 
merely present. words and pichires. They do not create a new kind 
of educatiphal configuration, one calling! for active responses to 
sequenced stimuli, followed by reinforcement for the correct re- 
sponses that sequencing tends to insure. ^ 

^‘Much attention is being paid today m educational, circles to 
computer assisted insBliiietion that integrates, written and oral stimuli 
and resj^nses.** The potential of such sophisticated and expensive 
devices will be touched upon later. However,' much can be done . 
with simpler and less ejqpensive equipment. A multitude of poten- • 
tially fruitful experiments cry out to be performed. 

For . exainple, lawyers and, law students must depend, upon 
skilled listening^ Much of the data manipulated in their professional 
problem solving,^ comes from lectures, questions, answers, et cetera. 

Listening is not a passive, inherited faculty nor a capacity to 
actualize pure forms. -It is a set of active responses for which law 
students liave had a long history of reinforcement, but no^a history 
that necessarily has®developed all of the sub-skills needed to listen- 
■ effectively in a professional situation. The listening lawyer or law .. 
student must sort relevant, from irrelevant information, connect facts 
witlr^ legal theories, makeyntcaonnections between legal concepts, 
test “is” statements again.styalue.s. 

It is quite likely that many law students and lawyers under- 
perform because they do' hot\^know how to listen effectively (just as 
many perform at less than foil* capability because of specific diffi- 
culties in reading, manipulating concepts for prpblem solving, com- 
^posing, editing, ornd speaking) AThere is tio doubt that a test could be 

PROCRAMMrO I.E.\RNINC AND CoMFUTV a B.ASED INSTRUCTION (J[. G<uIson cd. 

1962 ) and Swelj Si'PcurTcrp,' li:Hrue/ioih 150 SCirscE 572 (1965). 
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devised to determine how well a student listens, and that, a program 
• could be placed on tape to develop the ability to-listen effectively. 

While it is not the purpose here to ^etch out an entire course 
along this vein, one of the most important skills which should be 
developed, is to listen for the 'main, theme *of an oral presentation 
and, having separated it from the rest,- classify other portions”of the 
statement as supporting evidence* elaboration, and proof. Just as 
' a legal reading course can improve understanding of written mate- 
rials, so a tape recorded program, probably combining tape with .a 
^0llabus, work materials, and tests, could improve listening with 
xunderstanding to legal presentations. It is assumed that such a pro- , 
‘gram would ript merely be aimed at understanding lectures,' though 
it' might start there, but would alio include understanding a discus- 
sion arid understanding an interview. 



A listening program might well be tiught using several differ •« 
ent fields of law or several different kinds of I^al problems. Howr '• 
ever, it might perhaps be better taught in the context of a particular- 
first year course. There is no reason, for exainple, why some branch 
of' torts could not be taughfvia a -listening- program, in ordert not 
only tliat the students would learn that part of the course, but also 
that they would respond more effectively to oral teaching in all 
other parts of the subject . and their other courses. The program 
might also^each something about note-taking, 

^ A history of positive rd'nforcement generated by such a pro- 
gram might make possible a. forth of learning not now in use — sup: 
plemental tape recordings available in the lawdibrary for^fine points 
that cannot ordinarily be reached in class. Further, the library might 
find if advisable to stock up on tapes relating to recent develop- 
ments in the law, Suchftapes are Aow being made available com- 
mercially to practicing lawyers. \ 



tiln addition to teaching listening skills, the tape recorder could 
well be used to teach discussion skills, as an .incident to or part of 
learnirig law. Programmed problematic situations, probably related 
to a course then being taken, could ‘be pre.sented in writing (or 
orally from a tape) to A .small group of students. They -would he 
expected to discuss the problem until they felt the heed for an opera 
tion to be |x;rfouyK-c! of a kind that a discussion leader or a teacher 
should {k.'rfrjrni in class. CIn.s.s upt-ralifths include giving ge’erfic hints, 
•giving strong hints, sug.gesting -i list of issues that .should be con- 
sidered, providing addi(i(jiial . infoun.ation' on .some phase (>f the 
|i-»i)!en. iiulkahii;' v,4ic-inei spetific sub-answer is right 'or 

■ • ■ or gis.n i.n uj>ihl-.n on tlie in.iin problem. Witli u-.spcct'to 

u. > • , dll- OM I i.iipl’.ih-., these (hsiu.s,si(hi-lc,uIca'Tuncf/ons 
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<ould be placed on the tape, and the recorder so.^ structured that 
studmts could easily reach the spot on the tape whidi provided the 
desired operation with respect to each problem. \ 

A discussion program, such as outlined above, mi^t have the 
incidental effect of reviving or extending interest in the ola-fashipned 
bull session about legal problems. Moreover, student assistance in 
constructing discussion tapes would provide a creative outlet for 
student energies that might ujtimately prove almost as benefidal as 
writing the standard law note or consent. 

Tape recorded progranimed instruction, described above, has 
some branching built into it, since the students need not ask for each 
of the possible aids to discussion for each problem. Howev^, if w'e 
are fully to individualize programmed instruction, it becomes neces- 
sary to employ complex equipment such as computers. 'Again, it is 
important to note just what the computer is adding, so that unlike 
Ae movies previdusjy 'created for legal education, we are not merely 
speeding money to presertt something to students in a fancier pack- 
age that could just as well be done via a book. \ 

For example,^an adequate program oh legal writing probably 
could be prepared in book form. Writing may be divided into 
composing and editing behavior. . An experienced writer edits as he 
composes, trying out in Kis mind several versions of a sentence, and 
then writing' the best one — keeping in mind the overall organization 
^d theme he is trying to.present. The less experienced writer has to 
get something out on paper and then go over it. Indeed, even the 
best of writers, particularly when w'orkihg in a new ?rra, occasionally 
needs to use a blue pencil on his first efforts. 

A, program to improve a^-Iaw student's ability to w'rite should 
, begin, like the teaching of chess, with the ending game — editing. 
Indeed, a program has already, been written on editing non-legal 
writing.*® It is a fascinating e.xperience to take the program. Such a 
program could rather easily be written for law students. It would 
include matters of editing for citation form, common mi.sspcllings 
fpund in legal 'writing, grammar, and diction. Also, it would call 
ujxni students'to detect errors in logic, and the misuse of autoclitic.s 
(w'ords or phrases \\diich describe relationship.*: between other words,, 
or, between words and external experiences of tjie author) . 

• Tlie program should probably begin with sentence problems, 
move to par.igraphs, and then to rclatuniships^between sentences and 
paragraphs, particularly the use of topical senfences.^ This would 
pnivide a le.id into composition, which might well start witirS'foxrp 
of writing which cmlwdies a great deal of editing l>^wvior ' - the 

R, .Siii'KTFK ti J. Rnt). A Program rou PiH CTivr U'RtTiNc. (1966). 
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composition-of headings. Headings are heavily edited writing since 
what has been composed must be checked, rechecked, and, typically, 
many times revised in^ order to make sure that the essence of the • 
following text has been captured. Students could be given the sub- 
stance of legal arguments from well written briefs, and then chal- 
Imged to draft headings which fit the substance. Then they„ could 
compare^their work with check. list of questions, re-edit their work, 
and, finally, compare it with examples provided . by the author. 
Going a step beyond, students tquld then be given the raw materials 
from which an argument, case note, or memo could be composed. 

/ Fiuther, the' law schools certainly need a program which teadhes 
law students something about how to write a law examination.** ^ 
Such a program could provide information, and casebook refer- 
ences, and then begin by asking very simple questions. Sample 
answers would be provided. The questions would then become more 
complex. The order of questions need not and probably should not 
correspond with the order of things in the casebook. JHowever, it 
might well be confined, in its early stages, to the earlier portions of 
a particular course, so that freshmen could work with it during the 
semester befbre final teview, time rolled around. 

The^ important thing is not that all such programs be taken by 
all law students. The critical point is that specialized supplementary 
materials shquld be available in the law school for students who have 
sproial needs. \ 

^ Although a program on writing could be presented in book 
form, to embody it in a computer wp.uld have several .advantages. 
First, student responses, could easily be recorded for future study. 
Second, the program could be amended easily. Third, as patterns of 
student response we^ learned, branches of the program could be 
constructed to. deal with special kinds of responses and problems 
••^.observed at each step of the way. Fourth, and most important, the 
composition and editing of legal writing could lead to the next step; 

. challenging a stmient to prepare a legal writing that .solves .1 problcn; 
,for which not all of theVclevant matcri.al was provided in advance.' 
'J'l (ithf r rcicv.iiit material could lie .stored in the computer aui’ 
made available if the student the projXM .search step.s, 

' How to do rcscardi hy ii‘.ii'<; a computer could he taught by a 
program built inlf> thqfomj?uo... This makes ;i gieat deal of sense, 
looking to the future, kc 'U .<- iciial r'-.se:uch materia Iswirc-increa.s- 

aJv»ut all (flit ii»t. 1 jh ivi; s t (rfi fhc ,^uhjc(f is fi»unJ in the hooklrt hv* 
rr'fc5v»r S Hov Spr i.v ^^T» W'litn \aw h'*.’..'nNATniN.s ul 

IVM )• It S t'iif tl >ti* Iri t hr! ’ to V*r/tf r< Wri .»lhl )ir fi.l'l f X Mllph': It 4S 



annth « 

. 1*1 * fo fff-i 

nilh ^ nfl ah-:u: tf 



» • f -til • m;ih: h» the WM), 
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ingly becot^g available in computer systems^.** By teaching editbg, 
composing, and research on a computer console, and then adding , 
research technique, we would be using the rhachine as a combined 
teaching and research instrument. Probably the machine would have 
the capacity to permit editing of a draft by some kind of interlineation, 
and then it would print out, at high speedy a revised copy of what 
had been prepared. Thus, it is highly probable that the total time 
'involved in researching for and preparing a written argument could 
be substantially debeased, and in all likelihood the thoroughness of 
the research would be enhanced. . ' 

Of course, substantive courses can be programmed for Computer- 
tassisted instruction. Demonstrations of programmed instruction in 
criminal law were included in the 1965 and 1966 audio-visual exhibits 
at the annual meeting of the Association of American Law Schools. 
.Questions and information were presented on a console. Answers 
could be typed on a keyboard. The cornputer then evaluated the 
answer and presented the next problematic sequence. 

Thus far this article has suggested- that not only, substantive 
courses, but also skills such as listening, problem-solving, and com- 
munication could be taught more effectively by conscious appL'cation 
of educational technology. It has been indicated that this could also 
occur by more conscious application of Skinnerian prindples in tlie 
classroom and in the preparation of conventional materials. How- 
ever, there is yet another dimension to consider in the teaching 
environnient — learning by responding to print or voice combined 
with pictures presented by television and/or movies.*® 

It is clear that lawyers and law students constantly must respond 
in situations where what is heard or read must be placed in context. 
Although it is uncertain how much time should be allotted for' 
-experiences such. as those^ described below, it seems that they v.ould 
p/ovide kinds of valuable learning experiences not now available, 
and that experimentation in these areas would he worthwhile. 

First, lawyers arc sometimes called upon ti- redfice to writing a 
general agreement reached between negotiating bu.sinessmen. A film 
might be produced showing two busine.ssmen ii\ negotiation; Students 
r'epre.scnting each side could he asked to negotiate the details and 
reduce them to a written conlnict for signature. The raw data could, 
of course, he presented via a siamnary, a transcript, or a fajSe record- 
ing. However,' tlie total scene, as depicted by a movie or viJes'> tapei^, 

*‘(a RiiYNK, The Ccwittfr a.s an Aid in l.Ea^:. Research (N'.uiotul Instliutc of 
NlmiicipM l.aw Officers Rcjx>rt No IM), 1950) (wnUinin^ an extensive biblio- 

. ' ■ . . . r • ' 

of the sl^nificimt findings seems to be that itris possible to teach efficiently with 
pru»;rammrd materials on television films.*' VC'. Schramm, note If. at 12. 
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would be a far better stimulus, and certainly a more realistic one. 
Listening, note-taking, and situation-reaction skills would be put to a 
rigorous test. 

Second, sfedents could be exposed to several versions of an inter- 
view with a client', and ask^d to compare them. This could be done 
via saipting, with the student asked to improve the. script. Or it 
could be done Jive, by instructors or stuflents. However, a more 
economic use could be made of teacher time by having'the stimulus 
recorded ar^d, as disting;uished from a transcript, the film or video- 
tape would provide the opportunity to respond not only to what 
was being said in the interview,' but to the tptal picture as well. 

Third, a backstage look could usefully be taken of great judges 
deciding a case which had been argued before them. This might 
provide new insights into a phase of the judicial process not hereto- 
fore brought to light. . , 

Fourth, students could be asked to prepare on a series of cases, 
as for a regular class, and then attend a video or ihovie presentation 
of a classetaught by a great teacher covering those materials. The 
presentation could direct questions to the student audience from time 
to time. The audience might be provided with some kind of sheet on' 
which answers could quickly be recorded. Perhaps some answers 
would then be revealed on the work materials. Perhaps the answers 
• would thereafter develop on the screen. The best configurations 
would have to be determined by empirical experiment. Once the 
proper formula was found, the expertise of great teachers rauld be 
extended far beyond the boundaries of their own schools, and in ways 
more educationally compelling than ini their casebooks, treatises, or ‘ 
articles. , . | 

The law sch\x)ls simply must begin experimenting with the use 
of television as 'a catalytic dgent for discission. In the past, and 
perhaps up to the present time, law students were for the ^ost part 
print-oriented. Increasingly, however, the law schools wi^l have a 
generation of studentsi who have worked with programmed instruc- 
tion and who will have learned from educational television, as well 
as having SjX'iit countless hours in front of television sets. / 

La\y schools have to lake (heir students as they come and cannot 
totally remold tlicir mclhoiK of learning. And, according to Pro 
fessor Mcl.uhan, rele\isIon .1 mcdiuin whicli induces a high dei'ree 
of invfilvcMH.tii, murli i the vicNvcr wcie cxj>cricncin^ nn 
fx>en>!m of his t;ittilc r.w'' aiuliiot 



merely l^is eyes nixf^eiirs 
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Students who have grown up on such fare will expect higher educa- 
tion much more to resemble a ‘"happening” than a lecture. 

Surely, in years to come, television will be permitted in' high 
courts so that law students and others can^xperience arguments live, 
and thus can. participate in- decision day. If immediately thereafter, 
what they experienced could be discussed with a professorial expert, 
the impact of such a jurisprudential "happening” would probably'be 
much greater 'than reading the case after it had been neatly packaged 
in a casebook. Through such a medium a seiise of immediacy and 
urgency, as is found partly in U. S. Law Week, could be added to legal 
education.- It is difficult to think of a better way than this to intensify 
.law students’ involvement in important community problems of our 
time — an involvemerit which is almost as real as the clinic,- and 

I 

perhaps much more beneficial because of the possibility.of having a 
professorial expert selectively reinforce reactions to wh^t was going - 
on. Because television can take students into the street and into 
business, it should be used, or tried, as a device to promote more 
systematic study of the major commuriity problems of our time. 

Of course, trials, appellate arguments, and opinion day should 
be tape recorded as well as viewed on a monitor. Selected portions 
could be edited and preserved. But even for discussion purposes, 
there is a gteat value, after just having experienced the whole, in" 
going over it, stopping the tape from time to time, and discussing a' 
particularpoint or series of events. 

Television and computers are expensive equipment. However, 
if a television prpgram is being presented, it is cheaper to presmt it 
over a network than repeat it many times locally. The same is true 
of computer assisted instruction: it may be more economical to have 
many terminals at various schools connected to a time-sharing instru- 
ment, than to have many computers at each school. Indeed, one of 
the great potential benefits of instrumentation is that it can be used 
not only to jncrcasc the teaching effectiveness of a faculty wifhin a 
single school, but also to create productive interchanges between 
schools. 

Telolccture or radio can transmit voice communication between 
classc.s at widely separated points; telewriting and slow scan tele- 
vision can add a visual dih'jen^fon to the^ cxjserience. Gmsoles for 
computer assisted instruction caa be connected by long distance tele- 
phone wire to tin- computer. Soon to come on the campuses of many 
universities arc inter-university communications cei^rs which will 
facilitate and coordinate activities such as tho.se mentioned .above. 
Cooperation between law pri'fessors at different -schooLs can be 
expected to evolve into creation of coiirse.s cap.iblc of being taught 
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' and taken *at several universities simultaneously, or being used as 
supplementary work by students several law schools.*^ 

III. Behavioral Psychology, Law, and the Curriculum 

A. The Rrse of Reinforcement and the Decline of Punishment 

Law intended to influence behavior. Thus, it embodies 
assuhjptions on how behavior is ‘controlled, as well as judgments on 
what kinds of^behavior should be encouraged, discouraged, or left in 
ftcedcHh. Law is effective because of (or perhaps should even be 
defined as) the-contingencies of reinforcement maintained by govern- 
ment official 

, , Historically, our legal system has assumed that men seek to 
• gain rewards and avoid punishment, and that fear of punishment is 
the most practicable contingency of reinforcement for the govern- 
ment to maintain. However, the limitations of punishment and, the 
power of reinforcement were being discovered by lawmakers even 
before Professor Skinner conducted his experiments. In fact, it can 
be wgued strongly that the civilizing of law has been marked by a 
shift from punishing undesirable behavior to ttinforcing desired- 
behavior.*® ^ 

For example, creation of the Federal Trade Commission^® was 
a step away from the jurispmdence of punishment, punitive court 
litigation was^not deemed an adequate procedure for gray areas in 
antitrust problems, where decisions must be based on econopic or 
social effects rather than evil or predatory motives. The Commission 
was to determine cause-effect patterns. Its programs of voluntary, 
compliance reflect its raison d'etre much more than does a cease and 
_^esist order/* 'V . » 

Reinforcement principles are more clearly evidenced by pro- 
grams such as social security and medicare. Though there is,jji very 
slightly felt punishment in payroll deductions, an enormous amount^ 

** System! fok- accomplishing these link.iges arc described in a pamphlet that emergi-d 
from Uie Exhibit at tlie 1966 *annual meeting of the Association of 

American Law Schools, T^c help of Mr. Michael H. Beilis, of American Telephone 
ind Tfltgi-aph. in preparing the exhibit is gratefully acknowledged^ See American - 
TruMioNi and TiiLFCRAPji CoMi'Avr, Commiknications Techniques FOR Leg/ i 
.Eoi^CATiON AND ItiSFARCN (1967) (ilislrihutcd by A.T. & T., 195 Broadway, N.Y.. 

N.Y.). * 

^ See B.F. Skinner, juftra note 9, at 3 • 

•• Skinner has noted ihc same ircml in .d* of snririy, *'Not only education but Western 
culture u a whole is moving: away ff 'in aversive pr.irliees. We c.mnot prepare young 
’^pc^le for one kiml of Hf<* iii irt‘*iinli<ins Mrganiaed on quite different principles^ 
The disdpiiiic of the Bin h tod HMy‘,uilitatc Icarnin,:, but we must renu inner that it 
•Iso breeds follnwi^s of ij l r< volutioniMs.'* B.F, Skinnpr, Teaching 

MACHiNr^S, reprhiiui tn A s' ^ U Cil.ASFM, note 7, at 158, and B.F. 

I Skinner, suf>ra ni/' 5,atr. ; . ' 

^''r.liMaoi Anthrust 1 \ nt: ktho pat .ttui Vrotpid, 53 A.B.AJ. 609 (lV67). 

VoUintjry Cou.fil. An AJjuuit to the PiufCif, ^8 iNt'. 1..J, 3/7 

. 0:*63). 
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Aof fairly predictable personal planning is based upon reinforcements 
anticipated or being provided for by these programs. Again, the 
behavior of businessmen is significantly influenced, more predictably 
ti^an if criminal laws were used, by tax deductions, exempdons, . 

. or’i allowances. . . " . 

Today, reinforcement is being proposed as a supplemdit or. 
sstitute for punishment .even in ,^some areas where the conduct- 
sought to be changed is clearly undesirable. For example, anti-pollu- 
tion laws are being urged which would provide tax benefits in fepirn 
for money .spent by polluters to install' control equipment. 

Such programs may make one apprehensive about the possibl^^ 
undesirable side effects of "reinforcement" as distinguished from ' 
"punishment" jurisprudence.' Oft-ourse, all ramifications of any law 
should be traced. This is particuarly so when a reinforcement pro-' 
vision depends not upon behavior, but upon a status — as in tnost 
welfare programs. If reinfclrcement is contingent upon a status 
which can voluntarily be created 0; continued, then unless the pro- 
graih is carefully structured, it can tend to bring about or coridnue 
the' status for many individuals, even though the most desirable rfoal 
is behavior that avoids the status. Thus, for example, all is not well 
with a welfare program which encourages fathers to remain "incog- 
nito” for fearvthat aid to dependent children miy.be cut off.^^ For 
similar reasons, subsidy programs must continually be monitored. 

However, the problems of developing a reinforcement program 
so that it efficiently and effectively produces desirable behavior, and 
does not result in undesirable by-products, are ordinarily much less 
troublesome than those associated with trying to administer punish- 
ment successfully. It is no exaggeration to say that where punishment 
still remains in the law, there you will usually find uiisatisfactory 
administration, failure to achieve\stated goals, and even a deteriora- 
tion of the prcKcss by which goals are formulated. Just a few quick 
examples: think of how we jail iiuoxicnteJ i’persons ’as if they were 
criminals; think of the environmcivial situation into which V'C throw 
persons accused lor the first time of a misdemeanor; and consider the 
social erosion caused by tex) qiiii.!:>y branding youths a« delinc|ucnts. 
Wlien punishment theory gels too far away froivi what the public 
will accept,' as where the^law jn’.rports -to gr.int divduce only as a 
puni.shment to a \vrongdc)cr, the whole -.system breaks down into 

rcco|;nition this pn'bicm was contained in the Social Security bill passed by 
the Ifouse of Representatives on Aueiist 17, 196"*. However, the tenor of the ch.in^;c5 
Was punitive — stup certain past anuses - • rather than* to reinforce new forms of 
behavior. Reported ii\the MiamcHlccdld, Aug. 18. 1967, at Al, **Tl\e House approved 
A -major increase in Social Severity b<*ncfits and tough new welfare restrictions to 
. discourage illegitimate births .... *l1ie child welfare provisions are intended to get 
“ jobs for unwed nu thers and to stop' a frequent ptaitice of fathers leaving home so the 
mothers can qualify for welfare paynunts,*' 
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myths an3 devious procedures — devices which, unfortunately, are 
all too often available to the prosperous, but not to the poor." Indeed, 
almost. across the board, the punishing aspects of our legal system 
apply much more to the poor than tp prosperous persons, Persons of 
means are much more likely to be affected primarily by pi;og:rams 
based on the more civilized and advanced jurisprudence of rein- 
forcement.^* % ' 

Rather than attempt to catalogue further instances from the' past 
or present, let ,us examine several -examples of how a behavioral 
perspective — cfhe which emphasizes reinforcement rather than pun-, 
ishfnent. — may help suggest approaches for sofvin'g pressing com- 
munity problems at tht local, national, and transnational levels. 

Locally, the most important function of government is to insure 
that the physical environment adequately supports recognized values. 
Property tax relief for supns spent by landlords to improve^ sub- 
standard housing would probably produce more tangible results than 
an equivalent amount of money s]^t on housing code enforcemept. 
Indeed, going a step further, it might be ppssible to . create a system 
whereby money spent or labor invested by tenants to imprpve their 
housi% conditions could be treated as a credit against rent. The 
possibility of ultimately securing ownership of a condominium via 
an option procedure, perhaps coupled with government rent sudsidies 
on certain conditions, should also be corisidcred as a mol for encour- 
aging behavior that would result in more suitable housing conditions 
in our cities. ' 

■The problem of pollution could be attacked not only be requir- 
ing new automobiles to have filter equipment -(or electric motors), 
but also by selling cheaper license plates to automobiles equipped 
with operational filters (or electric motors). Thus, older cars as 
well as-n^v could rather quickly he swept into a system, for abating 
exhaust fumes, without rcsofting to the paraphernaliajnf punish:, 

' ment — tickets, .summonses, court appearances, fines, arid the like. 

' With regatcT to the above matters, and indeed with respect to 
all or almost all phases of planning for improvement of the local 
environment, procedures which encourage and rewatd greater jmblit 
involvement in the early stages of rievcloping.an ojora]] plan would 
pay off many dividends in greater piihlir support for implementation 
of. the plan. Furtlrermcjrc, the jdiin p .ibably woul<l he belter if such 
procedures were followed. , * 

Moving now to broader gcogi. phic areas, regional problems 
center primarily around devcloj'ing and con.scrving resources,, and 
providiTu: for t*- -tr fail listrilnifion Action on the regional level 

N’.mi'.N', I ■: i.i ■.-i.i. '..N i.AW' /.Nil Povrnfy, Contf-rence Proceedincs 

! S.'Vl-X.V; . ' . 
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would be substantially accelerated if federal support were readily 
available to subsidize planning conferences and the research and 
drafting necessary to produce interstate compacts. Permanent staffs 
created by groups of states in a regional area to deal with these 
matters would broaden thinking from "What’s best for my state.^" 
to "What’s the best means for dealing with tjie resources of' this 
region?” Such staffs would turn inevitably from considering such 
questions as how to obtain the maximum gallonage of water in an 
interstate river for local allocation, to questions such as whether the 
maximum economic benefit from the water in an interstate river can 
be derived from irrigation or industrial use. 

Turning to the natipnal scene, there is today much concern 
about demonstrations, which, depending upon their intensity, may 
.shade into riots. The problem is both local (because people and 
property must be protected from physical violence) and national 
(because the variables that generate most demonstrations or riots 
appear to be nation wide in scope) . 

The stimulus-response-reinforcement paradigm makes it clear 
that if people are reinforced for derhonstrative behavior, the behavior 
of demonstrating will be strengthened. If the existence, amount, and 
promptness of the reinforcement is proportionate to the intensity of 
the demonstrative behavior and/or the 'nurn^xsr of persons involved 
in the demonstration, then it , becomes ' probable that even more 
intense demonstrations will occifr in the future. ' r 

The next step in reasoning is no^ to opt for more repressive 
measures against demonstrations. Far from it. "The burnings, violence, 
and disruption of a riot impose .tremendous punishment on the very 
people the rioters apparently hope to benefit. Further, official pun- 
ishment, partiailarly the imposition of punishment at an early stage - 
, in a situation t'ohtaining a few troublemakers and many spectators, 
can turn the spectators into a mob because punishment, experienced 
or observed, creates emotional and unpredictable behavior. 

The basic, long-run solution is to reinforce, behavior incom- 
patible wj^th the onset or continuance of demonstrations or riots. 
Programs for reinforcing behavior that predictably. I'ead to good 
jobs, sound education, and decent housing have of course been 
recognized as necessary ingredients in any total plan. Another 
promising step is to encout'age the articulation of grievances at the 
earliest po.ssiblc moment, particularly grievances against officialdom, 
and to provide prompt reinforcement' for doing so. Hence it is that 
Professor Ciclllu)in’s monumental studies on the ombudsman ape $o 
timely and have touched such a responsive chord.^^ . . 

Second, llierc is a clear and present need to .show ccrt.iin dis- 

Gei.lujjir.v, GMiii'us.MrN ANn OiiiiKs ( 1066 ). 
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advantaged people that society 'does care, 'and intends to remove 
obstacles in their path, such as restrictive laws or practices which deny 
opportunities for constructive behavior. For example, whether by 
statute or otherwise, the avenues for entry into many of the trade 
unions should be broadened. Until it becomes possible to practice a 
■trade, no reinforcer is 'available to encourage educational effort to 
improve Qne’s skill. '■ ^ ' 

Third, local officials should not become so preoccupied with 
improved training for riot control that they fail to search for schemes 
that would reinforce the behavior they would like to see occur. For 
example, if thtfeity fathers of Fort Lauderdale, Florida, would prefer 
tfiat its annual influx of students dance rather than riot, then the 
dty should provide plenty of music and dancing space, rather than a 
dark beadi and ah array of police alerted for riot control. 

, Fourth, promises should not be made in order to reinforce the 
behavior of ceasing to demonstrate.^® However, promises made 
should [be- honored. Failure to carry through with a . promise is ,a 
form of punishment and will produce all of the usual undesirable 
results. • j . , 

Fifth, if a riot does break out, punishment should be held to a,i^ 
nunimum. The "white hat” concept, used in Tampa, Florida, appears 
to have been quite effective. A ''clear the area” curfew appears to be ; 
more effective than attempting many arrests in the midst of spectators 
who see in the arrests many examples of punishment. 

It is recognized that the above ii only a sup>erficial start toward 
suggesting some means for dealing with a current national problem. 
The problem is too complex for solution by any such five points. 
However, the hope is to suggest the kind of persp>cctive and approach 
that follows from applying behavioral psychology. Furtlier examples 
relating to cooperation in the administration of justice, juvenile courts, 
and the good Samaritan appear in the footnotes.*® ; i 

Moving to the transnational arena, it.seerns clear that if *a gW; 

^Of course, efforts not to rward rioters should not lend to a punitive attitude. Whit^ 
ncy M. Your)>u J|., cxccutivy dirccti*>r of the: Nation.il Urban is ri^uhtly con* 

ccrrTcd tl>.it *in its obvious efforts to Avoid rewarding* the riok-is,* will - 

chihark on 'a cour';t‘of retaliation, revenue aqd vlndiftivc activity' fhnt will ulfimnfcly 
puiiisli inncKcnt Nt;;rnes as well nm! thereby play ri^ ht into the h.inJs of the extron*. 
j5fs;*TiMF, II, 19^7, at 12. » / 

" If a ciliren cooperates with I aw. enforcers as, for cxamf^le, by tnkin;; a diy off from 
wofic, presentin/* hfinvlf at the crmftliouse, perhaps wni tine: on unromforl.ihle 

a time, but then le.uns that the trill h.is been posft>oned, flu* l.vk of it inhVra'iiunl 
will tend to extint luMi the Khiviorof willii*;*. coopcfAtion Soint rjevires |o insure 
a;Minst lliis shouUl be te jctl Foi tVampIr, |>ostp(iiic‘nu nt ini,i*ht Ik* perniitlul 

only Ml luotitins lintrly inatic. '.vij^h p'rutf rE.«! \v;:n« have been riotificjiLor-awur* 

•.'MMi.iti' ii ir .'lit nl'.o im throve by more pfitieient pro* 

(.! kwt .M.ts ,iic usin.'.; liunputers), and bimpematif'n 
T • th.in <»rn(* htcauw ot f>o$tponnw nfs. The fon* 
f>nv .i»M* \vt»uM h/tisfuc rs .ire n<> lx tlv*i* th.in ih 
iV ii' l‘"' ■•'•hniiis^fiatl.in. *l'hc 

. * • 'M(t iM) I r ltd risk llr may help, wiflumtdinpe , 



a.'i't.s tint they Will I f nutii j ♦ 
^•■diircs fnr 1 Mnn; 

f«w witm-.SM s wh'i hi.r.’i , 

* ' , tr.r ♦ • fi. 
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eminent is reinforced for the behavior of aslcin^for aii ec6noraic or 
/military grant, and such grants are forthcoming for the asking, then 
the behavior of asking will be strengthened. What initially is viewed 
as a "privilege" will ferid to become viewed as a*’"right." When such 
a history of reinforcement is built up, denial of' further aid.bccorhes a 
form of punishment and, hence, likely to be followed by emotional 
behavior. For an example, consider the temporal relationship of the ' 
United States’ withdrawal from the Aswan Dam project and the 
seizure of the Suez Canal. ' , 

'This is not to suggest that foreign aid programs be discontinued. 
'!^ey have done much good. However, they should be planned 
^i^ithin a behavioral perspective. For example, usually It is hoped or 
expected that the granting of aid will be followed by certaiij changes 
in the behavior of the grantee government, as in the Alliance for 
’ Progress program. Typically, it is expected-.that the foreign govern- 
ment will take some direct - action. However, if ul'tirriately the 
behavior which must change is that of individuals or organizations 
within the aided country, it may be much more efficient to encourage 
. that behavior by having it reinforced directly by the local government 
through such devices as tax reductions, subsidies, and the like. Local' 
government couhl then be reimbursed for its costs or loss of revenues. 
Also, aid programs might more often be designed as joint projects 
with religious and business leaders, and other leaders of public 
opinion, as well as with government officials. Understanding of the 
problems would be deeper, and responsibility for irrtplementing the 
programs would be more broadly shared.'*^ For example, it seems 
likely that some such approach will have to be used in order to obtain ^ 

of rtwarcL but with the risk of being sutd if his rescue efforts are not entirely satis* 
factory. If he is in'jureJ in the attempt, he has but slight chance of recovering Kis 
damages Obviously, if the law wants to encourage people to help others in danger, 
or at least not to discourage such behavior, then the contingencies of reinforcement in 
the law should provide some immunity for negligence, an'd there should be funds to 
provide conipcns.Ul'Ui for injuries caused by heroism. 1 do not favor punishn^ent of 
individuals for failiifg to provide aid. Howcv’cr, some institutions could be subjected 
to aid*pfoviding duties, which coulJJ'C p^isscd on Dy reinforcing pcrsonn/I jvlirics, 

.. Juvenile cuml> aro nu*niioncd sii;ce,\until recently, they wjrc though: to be great 
l.uv udiiiinisir.uion. However,' it is now apprcci.itcd that, informal or not. 
a drierminAthm of dcliiu]ueni.y is a .>:\ere pmilshnu-m And, of course, legal ..eun>ei 
tlH^^t ni-A\* be pioxided for such proce,diiv..'4, Ivr the future, attention must fo:us on 
pie*lieaiin;r pio.eduu^. where conslrui.tivt relationships might be gmccatcd without 
filed tlurges, delenLlou. .and t!i? like, Sev remarks by Protc<<oi ^Io:lrad l\iuI>Vn in 
N.MtoNA!. CoNM'o’.vu oN Law and roviRiY, CoNiTKrNcr nR*'o:rui>.T.s 7“* 
(June lof/i) 

Japanese luve 1*0111 usini; this approach in foreign aid program', appan'tilly wi:h‘ 
great succes'i Ivi r'camplc, it lias bu n reonmud 'th.u a JapaiicH* fi:m. backed by 
e.ounmwu: fmuU, >eht a Koie.m comp. my considerable funds to build a cl’.Cmical 
ter(ili/cr plant and helpv*d .supply v.on struct ion wotkei? and sftpeevisot'. Jap.anvso 
sJivmIs sevi hundtcu Kn:ean> slnnitcal engineering, and Japaru thenilval 

coriipinie^^iMvc ih »!i (hrv .0 to si.\ fiu*n:h< oristlu’-job li.iining, Tlic ru*t rc>elt was (in- 
' irns'd agnailturj- protluctit^n in Kore.a, syhosc food ix'uld bo sold in Jap'o in return 
lor ,1,.; :,.dc Kojv of' luatn'MChued gtn*d>. Velie, 

Rt.M>:a*s Diu st, Aug. 196*?, at u^. . ' 
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the maximum advantage from the enormous potential supply of food 
and minerals that is in the'ocea ns. 

A useful analogy from this country is the procedure used in 
drafting the Uniform Commercial Code. Its phenomenal legislative ' 
success is undoubtedly related to the methods used in its planning 
and drafting. Business practices were carefully studied. Businessmen 
were cohsulted so that the Code would help commerce flow smoothly 
under the una}>rella of fair dealing. Hundreds of lawyers participated 
in workshops designed to test ftie emerging draft fr^m every point ' 
of view., By;the tirn« the Code was published in final dtaft, many, 
j people 'had a history of. positive reinforcement for working on it. 
Many pe'ople wanted' to see it enacted. And many people could testify 
to the changes it would make and wl^ it would work. . 

Since the curricula of law schools tend to mirror law, it seems 
dear that as behavioral principles increasingly influence.the law, so* 
will we sec more concern with their application in designing courses. 

.B. Curricular Effects ' 

Of course, a law school's curriculum cbntinually changes without 
external or committee-inspired planning because of what its profes- 
sors do (regardless of course labels). Further, faculty calibre is more 
important diat bulletin logic.*® Also, to agree with Professor Gell- 
horn, the most important single Factor for the success of any curricu- 
lum probably is the faculty’s enthusiasm for what is taught*® /(a factor 
which makes reinforcement from such men more significant).: 

^ However, the above Observations-, do not transform all "outside" 
curricular suggestions into officious intermeddling. Enthusiastic 
professors may .at least occasionally Respond to suggestions.... Hence, 
the text for this day<>,and this decade. Law teachers should examine 
tire conceptual structures and administrative practices relative to-their 
fields of law or to social problems which will form* emerging fields 
' of law, and ask whetner existing, contingencies of reinforcement are 
_ the most likely emes^o shape the behavior called for by prevailing or 
preferred values : if this were done, the result would be many 
promising new concepts, jk-w organization oF ideas, and new legal 
processes.* . / . - 

Examples already have been ])rovidcd of how a jiiri.sprudcnce 
incorporating behavioral princij'lcs has made inroads in. our law^nd, 
tluis, without^much professorial initiative, must ultimately be worked 






Fi).- :iii clili/fatiim uf this tlici'ic, ;i-. .i 

tiht RtfofM jr,r / ttr o[ ,h> • 

♦•Cidlhura; ?i Miami » !'• 

%'ifli is/nut iIk iiiv, .jft.inf (t n • f 

i«np;rlniit tt> f ii «»»*; rt.*n’ 

Kfrihly Kill. » ififil >v)i »l lit • 

*tc his <<>nx vfn aii-.Mus » nil,. • 1 1 . 1 . * 



t • (»f in lunh.itions, see Kelso, Currh ^ ' 
. :>i V Miami I.. Ri v. 526 (1967). 

■•'»6 (l‘^67), **lf the curticulum as 
wh.1t really slu»uld he 
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into the curriculum; However, it should be illustrated how a Ikw 
professor, viewing a field of law from a behavioral perspective, 
might come up j-zith.a new emphasis and new approaches, even 
before that area of law had fully embodied reinforcement principles. 
Take a course in torts as an example. ' \ 

If asked to prepare a set of materials on torts, one might well 
begin by deciding that it apparently is'true that neitheV the toreat of 
punishing judgment nor the possible reinforcement oK^tort recov- 
ery influences drivers (other than causing potential defendants to 
buy insurance) . One might well conclude that at least the automobile 
branch of tort law is a compensation system. Thus viewed, it is part 
of the nation’s overall health and welfare system a syst^'designed 
• to protect people from punishments or from ■ the lack of rciriforcers 
that ordinarily are enjoyed bji,others, Pe/rhaps the field, as so viewed, 
deserves a new name, such as Injury Prevention and Loss Allocation. 

Regardless of whetheAa new name be chosen, the perspective 
“limits concern with states of mind, and shifts attention to the structur- 
ing of risk distribution processes* and to proposals for reducing acci- 
dents and the severity of injuries they produce. With respect to risk 
distribution processes, it seems clear that they should provide prompt 
. compensation for actual injuries, without generating excessive litiga- 
. tion, and should include some assurance that recoveries will be 
similar w'hen accidents, injuries, and losses are similar — an as.suran’ce 
not present 'in the system now, operating, The requirements all point , 
to the emergence of some Idnd of .compulsory' insurance plan,®® 

• The 'problem of getting safer roads, cars, and. drivers elicits 
several possible answers. Drivers who have not had accidents oj 
traffic violations for a certain *humber of miles could be permitted 
to purchase licenses for less tlian is changed to others. They could 
be given a safe driver sticker of some sort. Their insurance rates 
■ could be substantially lowered. 

To -promote >safer roads, the federal government should con- 
tribute bonus sujiport to states which can demonstrate successful 
efforts to hiiilil .safer' roads, or to operate roads with better .safety 
records."-' Governmental agencies, .should be encouraged to experi-'^ 

Kccloti pl*m 5c!f InsvuJiKC rcinfmcc iojureJ persons b>- prompt p.iy« 

inenl of ,mJ C’limiiutt.’ the pimisliin.c .i^pct.t< of liti,e.it ion. Keeton A: O'Con* 

ncU^ Rnh' Vwit^iion: A Rvhutt.t! /o Its Critics, 53 A.U.'A.J. o>3 (1967). 

^'Only hcfalCilly hns tlio fcileral j;ovcinnirnt rovo.unizeJ tlir ionn^quynccs of not'^offerinr, 

I I’i It for ten lent for sifc tlesi.cn in rtut! buiMin^i;. Ke|'fcsenlalivc Jolin A. blJtniw’k (D. 
Minn ), ch.iirnuii a House sujkomiuituv invoti, citing liii:l\\v.iv Jctiign Jefcas, h.H 
rc|x>fti’J that thii^N.invIs of inilc'H of intcistatc hir.hw.iys'Tire jineo with faulty guurJ* 
rails, i«t.Kuly xonstvuitcvl mcJi.m harrier^, haJly plated signs\ light polc.>, anJ other 
obstacles. Indicatitins arc that (is many as 70,000 deaths may have Ktx*n C.uiwJ hv sudi 
hazards. Miami Herald, Aug. 17, 1967, at 76A. The fctlenl go\1?fnmcnt li.is’ind^atcd 
its will'figncss to pay for 90Vi of ll^e cost of coffcdive progr.mis, ‘as it did for con* 
'i'he in^oil use of j n informing honiis fo.»*^sjfc dlsign would It.ive a 
lot chcaj^f in money and liv«. » 4 « 
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ment in the design of safety devices. Perhaps intersection signals 
could be constructed which warn .whether or not a car is in the cross- 
ing path within, say, 300 feet. These could warn the drivers on the 
"stop" street by ^rning on a „ red flight, and warn the preferential 
street-driver by turning on a caution light With resj^ct to the build- 
ing of safer cars, the federal government is in the process of taking 
some -worthwhile' steps. . The ggvernment might also consider thc^'i'-^ 
preparation of a "safe car" list, nojting with statistics what kinds of • 
^injuries -w'ere suffered in comparable accidents in various kinds of cars. 

Many other experiments could be considered or tried in each of 
the areas noted above. This writer does not propose to create a 
comprehensive list because the only purpose here is to point out that 
once the new perspective is used, the interests and responsibilities of 
law .professors and their students broaden out^to include something 
•other than rules for litigation.®* 

To conclude the sojourn into torts by moving beyond automobile 
accidents to other injuries, the application of behavioral psychology 
would result in the asking of new kinds of questions about various • 
causes of action. For example, raier than wonder" what conduct' 
should be actionable if it caused'ceram kincfs of injuries; the question 
should be, "What behavior and institutions do we want to encourage 
by reinforcement so thai injuries will be avoided, and, if they occur, 
will promptly and fairly be compensated?" Thinking of this tyj^ has 
already led to the extension of absolute liability into many areas ; 
where the social cost of injuries can be spread through insurance.- 

Leaving torts, and returning to the curriculum as, a whole^ it has 
already been observed'that law is shifting from punishment to rein-" 
forcemcnt as its most relied upon instrument of social control.®* If ' 
that long range trend continues, it becomes ever more imperative for •. 
legal educators to consider whether the education they provide is 
preparing men only for legal processes in which the issue is whether ^ ■ 
punishment shall be impo.sccl, or whether law graduates will also be 
able to play a shmificant role in devcloj)ing and administering rein- ; 
forrement progr.uns designed to liannonizc social and legal processes. 

If lawyers are to be more than the mechanics for a system. , Gradually 
being replaced, if they lo U- the .irchitccts for .sy.stems gradually 

^*Fof cx.implc, in in' i .tpptoaih were' takt»n in the dcvclopincnt 

of pr(»ft*5sion.>l it »; 'nsih:i : * • ('‘iflii engineer changes in values nn»l 

a(titu*?cs us well i* l.nv..* U ♦ f, .* usull apj\Uintly not now being accompli shed 
Coi'NCU. ON j‘m:( vintN is K m UFsi'oNsinnin*, Tnr AMirvi;ir Con- 

rr.RLNci or I.av outoi. Di:.*ns (*:.* '.vm •>. I’RorrssfONAi. RrspoNsiniL- 
nx Pn(xrruiNG5 i,'i ^ 
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coming into being, the law school curriculum must be revisited.®* 

Professor Gellhorn has suggested that we as teachers may have 
less influence over our students, than we might hope or think we 
have,®® But it is the suggestion of the author that research and 
course design as described above would help create the enthusiasm 
which Professor Gellhorn believes to be the most essential ingredient 
in good teaching. 

Conclusion 

This article can be summarized rather concisely. The main tenet j 
of the, educational technology supported by behavioral psychology 
is as follows: . 

To maximize behavioral change, present stimuli in an en- 
vironment such that many active responses are made which can be 
observed^; reinforce those which approximate desirable behavior, 
gradually decreasing the tolerance (or, to put it another way, gradu- 
ally increasing the standards for performance), as reinforcement is 
shifted from a continuous to an intermittent schedule; but do not 
punish erroneous responses, because this makes the whole situation 
aversive, thus producing undesirable emotions and unpredictable 
avoidance behavior. 

This formula suggests many reforms and experiments in legal 
education’s methods, .curricula, programs, administrative structures, 
and procedures. Likewise, it suggests avenues for research in improv- 
ing" the law and its administration. It could well support an as yet 
unfofmulated ’new jurisprudence, one which combines practical and 
theoretical in ways more immediately apparent to beginning law 
students, and-more useful to society.®® For when law is viewed 
essentially as a contingenc)’ of reinforcement for behavior, '. •> are led 
beyond legal words to the actual behavior of people in framing, 
administering, and reacting to lavy and law men. 

Thirty-five years ago, K.irl Llewellyn urged that we should 
study the contact point between law people and law-affected people.®'^ 



•^In adJitiun to nu»tc* spctialtrtJ courses, this nuy well include provisions tor courses 
jor even non-Jepra* pro^r.\nis (or, at least. non-LL.B or J.D. prc*i:raius) designed to 
.help insure that s.\tisf.u*tor)' lci;a! services. are readily availaWc at a fcasonabic price 
to all persons wlio can hcncfii^from them.. Q. JouNSroNn D. Hopson, Jr., 
LAWvrRS and Tin m Work (1967).- 

^ GliUnoiiK, note *10, at ^ 

^ A jurispiiulencc toJu#*rnc\l willt implcinifttinc the reinforcement principle ratlicr than 
devisin;; punishments must he empirically oiientcd toward behavior — the kind of 
behavior th.U in.inv lawyers encounter day to day. This has been described clsewfiere 
as a * lawyer-oriented * jurisprudence, and it h.i< K*en noted how, it calls for the crea* 
tion of I'erinancnt empirically oriented research centers at our law schools. Kd>o. 
Steps T(*w,trJ ,t Li\r)rr Or/«v//c,/ /wr-<p#*./evct: ProhUms. Puvniscs, Procev/tori, 
Pj/falij, 19 V. Fi.A I.‘, Rkv. (196* ). 

•^Llewellyn. A Re.t!htic JurJsptuJcticr > The Stxt S/vp, 30 Colum. I.. Riv. d.M 
(1930). in Ji RiSKRi n! NCF Ki amsm iNTirroRY Asn PKAcmci; (196:). 
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THEORIES AND PRACtlCKS IN THE LWiAL 
PROFESSION 

/ 5 

i / 

Waltlk PROiJliRT* ami Louis i\f. Brown* ♦ 

1. PROLOCUi: TO Nkw Inquirils \ • 

Laxo and Lawyers a Changiug Society 

The time is ripe for jnrispnidciuial theory to take account of 
lawyers. Numerous signposts imllcalc that we are in the process ol 
developing .such theory: More than scientific, and philosophic interest 
is involved. While sociological jiirispnidence and legal realism point 
the way naturally to anthropological studies of lawyers and lais7er-. 
ing, other significant developments indicate that the resulting theoi7 
will not just be a continuation of old styles, . / 

We stand on the thr^hhold of an accelerated* evolution not only 
icchnologicnlly and sociologically but also iritelleCtually. Revolu- 
tions of blood can take plac^ without drastic changes in law or legal 
system. Modern revolution— acceleraieH evolution— can take place 
witljput loss of blood" but perhaps not wiiliout drastic changes ii|i 
conceptions of law and ultimately m law itself. Both nationally ancl 
internationally minorities arc finding ways of exerting ..power that 
. threatens traditional conceptions of law and^ tf\c social structures 
which are preserved by law. While poverty may be an issue of politics^ 
its deeper socio political significance looms larger. Civil rights strain 
at the restraint of politics. Traditional conceptions of law are*bulging 
at the seams. 

So clear do the clash of values loom before iis that we may tend 
to let the vision pull us beyond our knowledge and. our reason. Law 
and especially legal theory have in our culture placed a high value 
on reason. The values wax impatipnt at slow a.nd often obstructing 
analysis. Analysis and reason and even data do not give quick enough 
.promise of a better world or sbcicty. 

Yet in the end, any social structure oldi modified, or brand new 
will liave to be held together by law and it, in turn by reason which 
allows the deeper emotions and needs at least, to transcend the chaos 
of details and otherwise merely conflicting demands. In all this there 
will continue to^bc lawyers, even if h changing breed to work with 
rhangiiig law* stuff. Developing legal t theory is necessary at all lc.vcl>» 
for those who would understand what they arc facing, working with, 
or uyinir to change. . * 

•Piofcssoi' of law, ITnivnsiiy ot J'loijila. 

••Profcssiu of law, UnivcVsUy of Souiluan Califon\ia. 
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We believe ihai lawyers are much more a facet of legal process 
tl\an jurispriulcufc. or other leg;d theory has yet postulated. Our 
main purpose here is to show how tliat is so. We regard our inquiry 
as a leiUalive probing, or^as a kind of scouting expedition/ We hope 
also to suggest something ol usable technique for iliose- who. would 
philosophize, observe, or otherwise study this aspect of law-society 
that has until rcccnil)/t)5^v neglected in' legal theory.' 

Lawyering, as a plhasc pf law in action, has been neglected be- 
cause what lawyers do is^fclt to be anything but law or even law in 
action. \Vhat lawyers do has alw.'tys literally been ihonghi to be the 
practice of law. Law's image has been that it is external aqd above 
all individuals or »groups/cven governors. Legal realism’s exposure 
of the man in law did not just prove that the older image of law was 
dying. It set some tliinkers to increased effort to prove that law was 
or could be somehow transcendent of individual wish or volition.* 
Still others could sec more clearly the social goals or values that had 
been obscured in the older dogma. So, if judges .should n^be seen 
as law, hoAV could lawyers be seen within that concept, jiSftcularly 
'since lau7ers seem to work mostly for individual ends? 

. Legal realism may be said to be dead, ^ but; a new intellectual, 
philosophical, and behavioral science interest has^deYcl6i:)ed which no 
longer allows the luxury, if it was that, of the prevalent symbolism of 
law as merely transcendent. That interest conccriis' the way that 
language and symbolism enter into behavior and observation to qual- 
ify and often determine what wc.tlihd;, believe, and observe and how 
we evaluate.^ Wc have moved far beyond llid early phase of *'seraan- 

). Both authors participated in the Conference on Lawyers' Roles and Skills, 
Crc) Slone Lodge (Denver Law Center), Sept. !6\to 19, I960 (Report forthcoming). 
Also present were several prominent law teachers, sociologist -anthropologist ex- 
perts, and Foundation representatives. In discussing goals of social improvement, 
especially with respect to indigciUs, pessimism was expressed as to the roles of 
legal education and allorncys. Currently, the legal profession is coming under 
fire from several directions. Sec, e.g., Carux, Lawyers' Erttres (19(i6); CarunI 
Lawyers on Their Own (19G2); ..Shklar, Lecalism (19G1). For a more optimistic 
discussion of lawyering and its'^public rc.^iponsibililics and atliincnicnt, see Stone, 
Social Di.me.nsions of Law and Jusikj- 5G G2 (lOGG), wliich Also contains in the 
footnotes a useful bibliography relevant to many of the points of tins article. 

2. R. Keeton, Creative Coutinnity in /he Law of Torts, 75,Hakv. L. Rf.v. 4G3 
(19C2); tVcchslcr, Toward Neutral Priucifdcs of ComtUutiondf^ Lw, 7S HarY. L. 
Rev. 1 (1950). 

3. Legal realism is not so much ile.ul as nssintilalcd. Sec* SroNi:, Social Pi* 
ME.vsio.'.s Of Law ami Jnsruci: 70 u271 .(lOnOj. Cf. Li r.wn.i.VN, Tuk Common 1*aw 
1‘RADiTioN 508 (19^);, and Ynitiiia, Anietuau f.rr^ul Uattinn in JUtrospect, H 
Va.nd.L.Rkv. 317 (1900). 

• A. Julius Stone biings sc maul ks to hear on wliat lie calls lawyers' reasoning, 
meanirig really in ilic pnspeiiivc of ilie comm<m l.iw. Srr, for instance, hi$ 
LjoaL'S^sii •! AJiiJ I.A\vyMe/ Ki>\v);;i:a s 9 |0, 29 *11. (1951). 




Ob 





I90CG7J 



LEC.Ai. I'mi Hsmos 



-iin 



tics'* and the psychoanalytic trinity which in oj)cning the door to new 
insights tended to make nonsense of reason and almost anything ihnt 
we said or did. Not that we have^ye.t dcS;vloj>c(h the inrellecinal cah 
cuius which will cancel out the risks lurking in igimiahcc to leave 
the beautiful equations of full knowledge. We arc just beginning to 
be able to deal, if only in academic moments of conicmplation, with 
the ambiguities and other kinds of syuiboHc conflicts that at least 
obstruct communication and undcrsiartfling."' 

Ambiguities will rcniain/of course, as will inisundcrMandings of 
all sorts. Rut' at gross levels we should be able to see that despite 
disputes about the meaning of "law," for instance, such inquiry is 
not a fruitless task if the meanings of 'law be searched for in smaller 
orbits. "\Ve have learned in scientific measurements to take account 
of the position and motion of the observer in relation to the position 
and motion of what is observed. Now we can sec that in a sense die 
process of observing law involves movement through intellectual space 
via language vehicles which themselves niust'be obseiwed for their 
locations and velocities.® 

Thus, a major theme of our analysis wdll be that views of law 
will vai7 as we move from perspective to jierspective and that there 
are various perspectives and observation posts within the legal pro- 
fession as well as outside it.^ We w*ant to begin to expose the range 
of variations. We must then cniphasize that the language vehicle used 
in one perspective is not ^necessarily moving^at the same ‘velocity or 
serving the same functions as the similar looking language vehicle in 
another perspective, - 

Before commencing this theoretical moNcnient, we wish to chal- 
lenge a dichotoi^iy that has helped to block .travel from perspective . 
to perspective withm the legal profession. We speak of the distinc- 
tion between theory and. practice. Every person has his practices, his 

■ ■ — 7“^ ; r ~ 

5. Language, beyond the semantic diineiision, is now seen ns a facet of human 
■'behavior which is, if not the key, nl least the lock barring the way to significant 
empiricism hud Interpretation of what is obseived, reported, and evaluated. See 
J. L. Austin, IMiilosophical PAPtas (lOGl); KbazvnsKi,. .Scu-\ck and Sanitv (4t}i 
ttl. 1958); Lancer, PiuLosoniv in a New Kkv. (1017); Morris, "Signs, Lascuac.e, 
and Behavior (I9G4); Northrop, Tin: Logic of tiik Sciencis and the HuM.ANiTUii 
(1947): 'Winr.ENSTEiN, Pim.o.soriiiCAL iNVEtaicATioNS (1953). 

* 6. F. S. Cohen, Field TJicoiy ami JudkUi! /.ug/r, 50 Yai E L.J. 238 (1050): F. 
S. Cohen, Ti/nurniden/tiJ Komense «nd the /'toh tion.i/ Ajfjtyoacll, 35 Colvm. L. 
krv. 809 (1035). Concerning general theoreiiial background, .'iee^NoRiiiROp, ‘J’liE 
Logic of the ScirNcri and tiii* Hum with . ch. I (1017); WnlGENsmN, 
PHiLosbrnic.\i iNvrsiu \rio.\s (1053); V. S. Cohen. Tli'c Uvlidivity of Philnsoluiitol 
Systems and the A/r/hod, of \Systnmttic Jicluliristn^ .TO |. or* Pinui.sciriiv .57 (111.30). 

7. \Vc )ia\c been looking for law dot **iluic/' Siiki..\r, I.i(;ai.ism (19GI), ihtlicr 
lhati ill pco)dc, Calm, in the Comnmrr PenfHTthe, 11‘4 V, Pa. L. Hi;v. 1 
(19G3), i.c.'.^in the jk-rspeclive ‘of indi\iduals as ^consumers*’ of law. 



2C7 



I 



V 



/ 



C-‘- 



► 



I 





410 . LKXininsn y ()r rroiunj LA\y juirii.iv ■ (Voi. xi\ 

% 

a})})ronchcs lo problems and sUuaiions, as docs every group. Inter* 
iv/incd v/iili ilic practices at all levels arc tlicorics, even. if partially 
. inaviiculale. A person could )U)t act without theory. He could not 
walk, read, or drive an automobile wiihout general i/at ions in living 
' •hahii:» and assumptions that mak'c it rcasonabjo. to pursue the value 
of pach goal dirccicd act. Certainly, once you start using words, you 
gcncrali/e, you ihcori/c.*^ As has been said, “The facts one disliiccs 
xtre called theories/*" 

We do not deny that law teaching and legal theory often fail to 
take account of lawyer activities. Indeed we insist that they have been 
more than simply remiss. Howevc^’it is not simply that law leacheii 
or some of them are mercly^heorctical and that la^vyers are only 
practical. It is incorrect to say there is no theory operating at the 
level of law7ers' practices. To a person outside the la^J7er persped^ 
live, their theory can be 'seen permeating their activities.*^® Further- 
more, outside fhe law academic perspective, individuals inside can be 
seen engaging in practices of very definite kinds. So, even though the 
distinction between theoiy and practice touches a significant chord, 
pointing at ^two often widely varying perspectives, it fails to suggest 
the possibility of a bridge between two spheres of theory-practice. 

. We would encourage those who are most/experienced at articu- 
lating ilieir own theory to bridge ahe gap and attempt to articulate 
lawyers' theories, not just to develop a pragmatic jurisprudence, but 
the better to understand other legal institutions and. the rest of legal 
theory. La^^7ers thenisclyes might come to know wljat theories they 
are using and be able tc engage in' usefijJ. conversation regarding 
their practices and values with riiose who may best see them sympa*' 
^thetically even if sometimes critically. . 



, Levels of Theory and Practice. 

Now to elaborate tlw suggested direction of ^inquiry, *we make 
several admitted hypotheses, not fiats. The legal profession is made 
up of several significant perspectives or frames 9 f reference. Sociologi- 
c^ly speaking they are interacting^ and at times conflicting groups, 
-not just one commonly based group. Each group has "‘its” view of 
law and legal process which is somewhat distinctive from that of the 
other. The distinctiveness is camdbflaged by a seemingly common 
vocabula/y. Hov.ever, the cultural nauiic^of a particular subgroup 
in the professions, its traditions, goals, personalities, experiences, 
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H. NoKTimol*, Tiif. I.waf. or tiik Sciknc and tiik Humanities rh. 

9 . F. S. OiliCJi, npot. K(;\icw, J^rwist An Anuly,\i\ of Kuutolcdgc attd Valufidoiu 
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roles, and so forth does much more lo aflcci the It^al conccjjis 
they are used in that group than vice veriia, except where the groups 
traditionally imeraci. * 

’ To be »m^re specihe, the legal prof^ion has at least t[iesc group.*.: 
practicing atioVneys, judges, and' professors of law. Judges and at« 
torneys talk alike and possibly^ mean alike in courts. Professors and 
potential attorneys talk alike in law. school. Put the jjrofcssorial 
group has a different anthropological nature from the audrncy groiij). 
Their images of law,- for instance, arc bound to be different because 
dicy have such different roles. Of course, the professors think of 
themselves as teaching law to future practitioners. The charge is made 
, that much of what is taught is '‘theoretical.” This does not so much 
refute the notion tliat law is in fact" taught, as it does the notion that 
law is taught as seen from the practicing attorneys- perspective. 

We arc hot saying that the professorial group is therefore wrong. 
It may be that their goals arc socially desirable, but it may also be 
that the status structure of the profession, for^ instance, prevents the . 
young law graduate fyorn fulfilling il )sc goafs, as much as he might 
have wanted to in law school. Consider the status and control of the 
professor with respect to the student while he is irf law school. 
Consider the drastic change that takl&s place upon graduation or 
shortly thereafter. The new lawyer comps under quite different 
influences aqd controls, which seem ;lo include to some extent a 
degree of hostility tcQhc now “outside” professors. . What we have 
may be looked at as a power dynamics between these two groups, 
the professors^ gieatcst influence being during a formative but Com- 
paratively short period* The condusipn does not have to be “change 
legal eaucation”; it could just as well be. '^change the structural 
dynamics,” if either is possible. 

There are further distincuons to be made. It* may be that the 
practicing attorney group should be divided further into smaller 
groups, for there seem to be widely varying perspectives of law and 
legal process therein. There is good rcfison to believe that the prob-- 
lems and roles of the interviewing cougJelor arc sufficiently different 
from those of the inteWiewing trial lawyer to allow a wide variation 
in the use by each of key legal concepts, for instance. There cer- 
tainly evidence of a class stratificatioiKwithin the pmcticing attorney 
group; Many other distinctions could be pursued.” 

Nor is the professorial grou]) as one. Tlic bulk of law teachers 



n,^5oinc (Irstinciious arc sugj;c.sicd, iir/ni, rognvUitig roU*s aiut kimU of prac- 
tices^ riinhci (Hstinettons have been Ur.nrii elsewhere a.s to .status lines within 
the practicing .attorney gmup and as to ilic, intcrrelatioibliips of stains, client 
involvement, practices, and values. Carun, Lawvkks* Knius (UtCG); Cvrun, 
Lawyers on Their 0\yN (19G2); Smicel, Tiik Wali Stri it Lawyer 
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pursue thcir^ficliis amj spcciallit'.s aaordihg lo the artic vilarcd leader- \ 
ship of those \vho prepare caseb/oks and write Hornbooks, leading 
treatises, and law ’review\arii(ies. A paruVidar theory of law \% m. 
plicit in thesL* leading*, presciitaiions, and lliey are leading only partly 
becanse tliey show expertise in determining “wliat tlic law is.'* There 
is data’ aplenty in fatuity dynamics to suj^)ort several worthwhile 
novels, let alone a scicntinc sociological study. The membership pf 
the American. Law Institute, for instance, reflects the sociological 
sirucuirc within the. professorial group as well as within the practicing 
attorney group much ^more than it docs scholarly status from a 
university Community point of view. 

•In any event, the practices of ihi.s part of the professorial group 
are as expedient in their own way as arc those of the attorney group: 
in that context, in that frame of reference, highly practical. While 
less so than in previous years, the law . image is rule oriented and 
rules are explicated in appellate opinions, statutes, to some extent 
regulations— and also leading casebooks and commentaries. If one 
reads attorneys’ briefs and especially if one looks at the theory 
obviously underlying bar examinations, which are often drafted by 
attorneys, it would seem that the view* of the” practicing attorney 
group is’cxactly the same as that of ./he dominant professorial group. 
Such is not necessarily the ease, although wc'arc not stating that the 
perspectives of these groups arc entirely differenb They still have, 
enough common experience and views to justify definitional together- 
ness. Bui bar examinations arc directly or indirectly controlled 
largely by judiciaries, after all, and ^at professional group has much 
in common with this portion of the professorial gioup. Insofar as 
bar examinations ^rc controlled by members of the practicing at- 
torney group, it would seem unfair for examinations to test law ' 
graduates in some other perspective than the one thoy have perhaps | 
temporarily assimilated, and sucli an exam serves as well as any other 
as a selection device. Further, while the bar examination p/'ovidcs 
a pressure qirthis portion of the professorial group, keeping it from 
moving closer to the perspective of the ailorncy group, assuming any 
real desire? to move in that direction, it provides a greater pressure 
keeping the other portion of the professorial group from moving per- 
haps farther away or engaging in uncontrolled experiment that might 
be subversive to the attorney grouj^. 

Nfany less in number arc the nicm|)CTS of this other part of the 
professorial group who work away in the fields oLjiirispriuIcnce and 
other kinds of so-called legal theory, often rebel at the notion 

of teaching “law” in ilic pci.sjKtiive of their colleagues, although . 
they are tb be found icaching iiatliiional cour.ses perhaps even in n ^ 
fairly traditional fasIiion;'*n fad that hears some exploration in. itself- 
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Slilli all alii they lend to identify less \yiili the aUumey grou]) th:ui 
do 'their colleagues. They- take on more of the markings of the 
a(?ademic community generally, ^vhaievcr the reasons. Now that docs 
not make them any more tlieorelic.al than ilieir icadiijig colleagues in 
the law school, although their colleagues will think so. ]Xc find pos- 
sible status lines within the entire legal profession in tcrins of who 
is the ‘'most theoretical,'' lines that are related to those found in 
society generally. All this might be translated in terms of threat to 
group solidarity. For perhaps that very reason, -the theory of this por- 
tion of the j)i;ofessorial grouj) is the least liked by the rest of the profes- 
sion. Often this kind of theory is not made up of the sort of state- 
ments that ‘‘insiders** w^oiild make; they go to ej^tremes in purveying 
other than professioiial values, perhaps as an intellectual gambit, 

' perhaps for the sake of social crusade, maybe as a Matter of intel- 
lectual fervor, for the sake of science, pure theory, what have you. 
As with any oilier theory-jDraclice, for our present purposes, it is, a 
* mistake to ask merely whether these theories are wrong, Rather the 
attempt should be to articulate the particular theory beyond any au- 
thor's or speaker's own version into his sociological and jisycliological. 
frame of reference. By this process we could actually derive more 
faithful versions of the various iheoi ics.*- 

What has been said does not mean that the theories of this group 
could not be used by the oxlier groups. Obviously they have been, 
used to some extent; cen tainly that is true regarding legal realism, 
just as it continues to be true of other so-called theories. Anyone 
who has Head in all the theory-perspectives, or at least those named 
here, knows full well that these theories might be even more ,use.cl. 
But there is a clear lack of communication. This does4not mean that 
these individuals do not write well or that they wfue absolute non- 
sense, although certainly that may sometimes be true too. What it 



12. The best evidence of tliesc internal dynninics and iifls nas the special 
meeting of teachers of "legal theory'' held immediately following the iticeting of 
the Association of American Law Schools iii ^Chicago. Dec. SO. 1)105. It aro.se out . 
of an apparent feeling that law schools were hecuming .iniTcasingly anii-hiic!- 
lectnal and were being given over to Inc inievesis (»f "vocaiinnniisn]." Sec ininrttes 
of meeting, Dec. SO. lOfil, AniciicaiK •Section of International Association for 
I'liilosophy of Law and Social Plillosoph)”. The society adopted a resolution en- 
titled "A Ucsolniion Concerning Anti pitellcciualisin in Legal Kducatioh/*' wl^ch 
is rcprodiircd in a somcwliut weake] Itnin in IS J. I.fcai. Kn. (1005). 

Legal ihciursts arc subject ^lo bilici attack. «>ften out of print, by another 
group of theorists, namely, llur'Vmjnrirally" oriented ad\«vnlr<. To some extent 
rouij'cliiion and power tlynainics are involved, or in. SlikI.ii s. teniis, "variant 
ideologies/* that aecording. to hcr'n:v not likely >to be bu»nj;ht togetbOr by any 
amount of analysis, ^re generally Sjiki.nk, Lio.M.i.sM ^(l-OtM). It would be d'iflicuh 
to find any c't itu isii/ of .genera! legal llieor)* more niiiial tb.ni this work by* a 
political Siiceitisi, a .self avowed "liberal" ^ ' 
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mc:u)s is that ihcic are scnuantir psycholngicaljantlvropological varia- 
tions that lend lo block comnumicaiioii in both dir<riio7iS. It is not, 
on the otlicr end of it, that these plofcss^rs /cannot uiufciisland the 
attorney gvonp; they do not seem lo ;Ulcmin/lo do so. 

llow can any thoroughgoing theorist ignore such a large poriioii 
of the happenings in the law area? Rcasoirv liavc been suggested al- 
ready. Partly it is because of the stn)iig^/uiKrerlying image which 
makes attorney practices appear irrelevant/ lUd'that is not enough 
of a blockage to account for tlic\uuagaimius between, thc.se groups, 
to the cxicvu they exist. Of course there arc pcv.sonality 'typcs within 
this portion of the professorial group wltti shrink from lawyer prag* 
matism; perhaps on purely iclcalistic grounds, and make it their role 
to change those practices. *liut one of the' very pbints of tliis section 
is that this cannot be accomplished nfcrcly by lecturing' to a group 
that will not listen. • , ' ■ 

The data is there. Its collection and the implications to be drawn 
from it in the process may be highly useful to all portions of the 
profession. Much of this data is accessible to the most theoretical 
. amongst us, simply because he is a> member of the profession. Wlio 
this group has paid dose attention to the meetings of attorneys, 
the institutes, continuing legal education scries/ and the’, writings 
which come out of these pl‘accs?/Miich might bc'drawm from these 
sources, but th(;re arc deeper levels which remain fairly inaccessible 
^vithin the attorney group. Wliat do attorneys do .in interviewing, * 
ih making decisions, in all the variations that . make up actual prac- • 
'tice? To those attorneys it may be said that if they want, law school 
to be more practical; they sflould take a le:d from the book of psy- 
chiatrists who share with each other, including those in academic 
psychiatry, case histories from which . ne\v theories .and practices eman- 
ate. To those in the professorial group who have no desire to make 
legal education into the image of the attorney. practices, let it be 
noted , that their inquiry need not be in the name of that kind of 
practicality. Let it be ;n the name of throughgoing tlicory.’*' 

IS. For significant coniribniions to ,a theory pf lawyering, see* FRrJ:MAN, , 
Lr.cAL l.STKRvir.wiNc AND CouNsKUNo (19GJ); Hart fc Sacks, Tiik Lccau Procws 
( tent. cd. J9u8); Wevrauch, PiJtsoNAih Y of Lawyi iis (lOG I); Kvaslin, The Lau;ycr 
in Society — A Vnluc Ajintysist 8 W. Hrs. L. Rkv. 409 (I9ri7); I.lcwcllyn, The 
Modern jilijironrh to Caunsjrting and AttOoenr^^ Exiiccially in Commctcint TratiS^ 
actionit 40 Coi.UM. I.. Hi.v. 1G7 (10 IG); l.lcwollyn, The The Legal nad 

the Law Jobs, 40 A'Ai.r. L.J. (i910); Knltnouni, .Attwncy Peisonnlitics and 

Some Psyrhotnyjrat ,Aspccts of /,rgal Consultotion, f09 \L Pa, Ii. Ur.v. 972 (19oI); 
ituttci, )inisjtrud*'ncv of J.iiu'yt fs Ojinathns, l!J J. Ki*. ,301 (J9G1). One 

of the aittiioi^, l.ouis lUown, cruidm t i al *J lie UniveiNily of .Southern 

Cialifornia I. aw .Srhool on the Jinis|MiulciKc of l.:n\•yl.‘l^' OiKiiilimis and on 
Preventive law. in both of whiih {our^os hr has |nrj».TUMl iuimc<>B>J'l>ht?d 
liiatciial^. . ’ , , - 
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II. Exn.oKATiONs Unukr tiu: Covt.h oi J.av/v; kinc.‘* } 



Alovhtg^ Into Posilioif 

With small exception, Ic^al tlicoiy continue.^ to atiruipt to see 
houviaw works by looking at a still shot of a moving jnuecss. Should 
we try to paint such a two diniensional piciinc. we would discover 
not only that lawyers were liciping us to paint the pitunc, but *il.so 
flial they were in the picture watching it being painted. We our- 
selves can move into the piruirc only by umlei standing souicthing 
of llic way in which such a jiainting c*"tn come to exist. Our juris- 
pnidential picture is painted with words and that is the material 
which is ignored. To sec how lawyering rclaic4 from the inside to 
law as it is seen from the outside, it is. helpful to perceive relation- 
ships which can be seen .only by adopting the lawyers' attitudes and 
vocabularies; that is, by obtaining a grasp of la\v 7 cring dynamics by 
a kind of obscn-ution-feeling process. ^ 

Thus the question is not what is law, not even w'liat js the legal 
process, but how ‘is law fell, used, iiansmiltcd, or affected within 
ilie community of lawyers '.^vlio, in a way, have ihcv^closcst contact 
with law dynamics and its many aspects and complications. To get 
dial feeling involves a special vocabulary conscroiisncss.' By and large 
we are not conscious of verbuli/ing, we just do it. At fust, becoming 
lormally logical involves becoming conscious of word or syinbpl usage 
and of certain rules of usage. A class in grammar calls up a related 
(onsciousness. It is possible to be logical and to bc^rammatic without 
iliinking how to be that way. But in order to truly observe a group 
or community— even if to'gencratjp theoi 7 about that group— it is first 
^necessary to become, intensely conscious of the vocabulary rules of 
that group. One may Ic;irii a ncw laiiguage without the aid of a text, 
but he Ayill at first be highly conscious of the sti.ingeness of the words 
used. Remember well how a beginning la^v sluclenl is acutely aware* 
df. the vocabulary which confronls him— and»how confused he is. 

Those who write jurisprudence and legal theory suffer from a 
related disability. They kno^r a vocabulary otlaw only too well, that 
is, the vocabulary of those ^v’bo arc law-trained. 7'hc silent assnmp* 
lion secm.s to be that certain terms appearing in all vocabularies of 
law mark them all as die same, so llicy do nor look unilcr ilic ramoii* 
fiage. Oi> dm caller hand, ihr.'ic who are nolJ.iw-irainod aYcconscions 
bt the markedly diirci'Cnt vbrabubuy of lawyers. Yet sometimes the 
•'‘Ophislirated ones tend to mail; Uu vocabuLuv ofl as a iave.on wluvh 



H. For comcnU*mc, o{ dio 10 ^; anmneyj,” .we wDl 

um» iIjc irnu * 
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hai no implicaiions for either lawyer behavior patterns or the phe- “ 
nomena of law.’* 

These are not just adniohiiions about semantics, but attempts to 
^ point out a varying behavior pattern. This is a call for qbservation 
which inclhclcs as much as possilde a total sen.sitivity to what is at ' 
lc.ist a partially alien institution for most jionpracticuig lawyeis. 
wheres-fer their obsci vation posts, even if within the legal profession. 

The result will ultimately be a sensitivity to the way the pbsersed 
pensons are behaving. Behavi()r is a complex of words inseparable • 
from other .actions. In this a])proach, you do not ask for 'definitions, 
for then you get a diflferent kind of behavior and at best abstract ' 
and distorted recall. Rather, it is.prefer.able to obtain spontaneous 
definitions, that is, definitions in use in behavioral situations. People 
generally use words spontaneously. The spontaneities are at least 
as important as the planned and thus often artificial definitions. They 
form the base for a dynamic, involved analysis rather than a static, 
merely logical dissection.’® 

Commenting observei-s often do not see the drama or the game 
from the inside. The actor who is within may wrap himself in his 
role and yet glimpse and feel the outside world from time to time. 

A practicing lawyer is perhaps w’rapped up in his haw role, still able 
at times to catch glinipses of l.iw on the outside, but unable to 
execute his role except as he sees it from within. How cdh we pres- 
ently expecL/him to see his role or roles as those in other perspectives 
see them? . ■ 

The metaphor does not say that we :dl- must ultimately", define 
and see law’ and facts as this or that lawyer defines and sees them in 
action. But the internal realities are somehow related to tire external 
realities. The legal realists apparently tended to see mostly the ex- 
ternal realities of tire judicial process, having been somewhat infln- *1 







15. vC/. SuKLAR, LrcAusM (19G1). - She seems to have been drawn to an opposite 
extreme. In an often adiniiablc comment.'ii^ on, tlic limits of current legal^heor}’. ^ 

including that of lau^crs, she fnil.s to rccogni/c tlic diversities that do exist, cs'cn { 

if Ihcy arc not prcdonitnant. In short, she overgeneralizcs. ■ ^ ; 

IG. Thus there may Kell be n significaiic validity to. tlic technique of nn i 
.observer, familiar witli tsvo legal cultures, who eng.iges iii only semf-directi'c 's 
participant observatiois in one of those cultures for specific conclusion^ that ate 
hyputhrsi/ed as lo ihc oilier. .See Wkvk.ujcii^ Tin; I*j k.so\.ALtTV of Lawstrs 
ob.sen*ations on Ihc Cen ian legal jirnrcssion cxlrapolaled at timc.s to the United 
Siaus. Conijiarc the pU'Niblc staiic use of qiio.slioniiaircs which come VC 17 ^ 
dose n, a cpn*l merely for dcfinti ions. ‘Ilic repoiting jiarticipanf observer 
Ihc lisk of being icganh.d ns antoinniir.illy bia.scd if his skill a.s an interpreter 
is not othersvisc .sbosvii, especially if his cont)n>ions laisc (Icfensivc hnrklcs. Qiics* 
tiomiaire?,' too. can be iflimprcicd in a biasf d fashion. If science is" to be seriously 
i)>cfl ii) sodo legal reseaitb, rcstauh comlnsions must be cross clieikcd. ito luallcr 
what llic lechnique. " 
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cnccd by seeing a few of its internal reiilitics. l^ulcs tcnclttl to dis- 
j^ppear as they \satclied, yet inside thc|j>roccss they <irc still clc;n^ 

visible. . . 

A golfer can. use a golf ball wiihoirt knowing all about how it 
works. He might conceivably know more if he became a realist and 
look the ball apart. He would sec how the inner layers anil the inner 
corc.related to the cover and liow the internal potential energies made 
up, in a sense, the ball wliicb could be unleashed frorri without. Tlie 
legal realists attempted some such analysis of courts and law, but 
they left off the cover. They continued to commit how silly the 
law and die courts looked without their cover. They were, of course, 
trying lo change the manner in which the courts and the law func- 
tioned, but the change for awhile was attempted by driving away 
with a club at a ball that had no cover.'’ 

Proximity to Litigation . 



There are practicing lawyers. who handle personal injury claims 
Jrom beginning to end. Thevc^ave also firms . which specialize in 
jicrsonai injury claims and allocate subspccialties to lawyers within 
the firm. The view of law and facts and lawyering, function will vary 
as the involvement varies. The interviewing lawyer will screen indi- 
vidual damage claims and determine that many cases are clearly, not .. 
suffiriently ripe for **thc full treatment.” Some of these unripe claims 
will' be rejected but some will receive a short treatment, perhaps as 
a favor or out of^sympathy, maybe with a sense in the lawyer of his 
influence, by telephone calls, or letters. He may say that these briefly 
.handled claims contain no legal problem and do not need a knowl- 
edge of law for their handling. The observer not yet involved will 
feel that judgments on law were used in making these determinations. 

.The remaining situations are "probable claims.” The interview- 
ing lawyer will in these cases probe deeply into the nature of the 
5njui7, the ‘extent of damages, how they occurred,, the prospective 
dpfendants and. witnesses, and sq on. He may VC17 likely say 'that lie- 
assesses theSe cases not in terms of rules of tort law but in terms of 
how "good” a case he feets there is. The less he has to do with trials^ 
^nd especially the he has to do with appeals, the inorc^likely 
he is to say that 'law' is rarely involvcc^ On tlic other hand, the 

IV. Oii ilic oliscna lions of tliis scciion. .“vO grncvally R. Bkown, Words and 
Tiuncs (lT)ri8)* c.spcfially at 2f>0,. where it is slatnl that tjic sim!y of language 
*^nnr>L ))c (iKiingiusliCil from llie gciutal study of culture:^ Cf/ the olwcrvatioils 
in ch. 9 iej*a>iliug livuil'j; lethniquo ns heing miintcil Iowan! ’’listening with 
iljird citi” to Imman hcliavior as ”ev|>rt‘ssivi* l.inguage.** .See further Ukik-, 
bbTixixu Wim iiu:X‘uuu> Ear (J 91 S): Sz.\s/. Tur Mnu or Mvntal Ili.kt.ss 

^ ‘ o . . 
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nonbwycv investigator, probably guided on his way by llic interview, 
ing lawyer, will be even less aware of the rules, confident in his feeling 
that he is better in his task for the lark of I.lw bias which he obsencs 
in the^'iniciTiewer. * / 

If the interviewing la\\7er also does trial work, he will interview 
ilic client with his eye* qn,seillci'neht factors and to some extent <m 
wiiiiesses, evidence, arguments to the jury, and so on. To the obseivcr 
this is law-rclatcd inatcrialj but to the lawyer it is not law— or at Icasto 
not law school law. Of course, once in. a while a claim is sujnrienily 
qucsuonablc on ‘liability** to justify research), but since the worth of 
the claiiii/is determined by many other factors in addition to liability, 
the “law** plays a minor roled® The appellate court specialist in the 
firm will mive a different involvement and so a different perspective, 
Each could be somewhat annoyed by the other*s seeming naiveti and 
his respective interest and emphasis on “controlling law*' or “the more 
important facts and other factors,” 

Whether he runs the whole of the case or is only a trial specialist, 
the Iav,7cr will sperrd only a p.art of his time on a case in trial. Much 
of his assessment and conversation will turn on settlement factors. 
Even regarding trial work, very little of that seems to concern law, 
rules, or legal concepts. The obsei*vcr may feel that the case is inter 
twined with and circumscribed by rules of substance, evidence, pro- 
cedure,'and the overall formalities and traditions of the judicial insii- 
tiirion. The Ia^v)el*s’ concern with the trial judge will tend to be in 
terms of the judge*s disposition and leanings and how tough he is. 
The “rules of law” are bound to be felt against such matters. Not 
that the lawyer is oblivious to rules of substance and pi^ocedure; they 
simply occupy a relativefy:* small -part of jiis attention and. conversa- 
tion, although more so, of course, ,when he is involved in trial. In 
any event, he will be likely to say that What he learned in law School 
had little to do with his "^practice,'® ^ 

Many a general practitioner can be found, particularly in small* 
communities, who talks in a similar fashion ?ibout his law schooling, 

1 ■ ' -I 



18, *■ Cou.NTRVMAN ^1: FiNNfAN, The LAWYfJi IN MODERN SociCTV. 279-98 (1906); 

Lorry, SctUemoit of a Persottat Jujury Claim JO Years Rcirmpect, 11 PKAf. 
Law, 15 (1905). - ^ ^ ^ j * . 

19. Claimants' allorncys will be more ^"law" conscious in -areas where 'couru 

arc makiyig dramatic c!)aij^cs, as in products li.nbiiity x^ncnimcdtal }nimuni* 
lies. See I*iobcil, Cicntive Judirinl Samdouing: AppUcaiion in fhr Lartf^of Torts, 
49 Iowa I.. Rr.v, 277 (1951). Dcfr:*"- lawyers will opcmlc Cjuitc diffcl'cntly from^ 
cl.aiinants' attorneys, jK-iIiaps often oti .some erf the cj^aracirrislics of bmf* 

n^s lawyers, discusjwd in/rr/,' PiosccuttHs and criminal dcfeiisc l.iwycrs, both pd* 
vate 'and public, would have more n’.t rbp wit Ir claimants* lawyers than with 
inVuntnee law)rrs, Tlic coiis)dcra|de diiU(*tloa .avaibiiilc Ui prosecutors H Hkd) 
to weigh hcaWI>V fni instance, /. . , 
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His hw needs arc /eli by him 6fU'ii to he simple. Much of ‘his work 



is routine, involvirt*g<ilic use of form hooks or instruments pulled out 
of the files from. rQchrds of past tases^ His law book references ;uc 
largely on the order of dictionary checking and usually involve only 
. the state reports, perhaps tlie stale digcsis and perhaps “American 



" to many forums other than those regarded as legal to tlie observer.* 
This is not to say that tlie general practitioner regards himself 
as any less a lawyer. Will the observer come to feel a different rela- 
tion to law or » sense a difference in the phenomena of law sis he 
watches and himself becomes Tnoredec})ly involved?" Ht Avill see that 
the personal injury lawyer regards/himsclf to some degree an expert 
lawyer. Many such lawyers, incidentally, see themselves as sort of 
ministers bf justice rather than just of law, seeking to gain satisfaction 
of rights, fair compensldon for injuries, and so on.*^ This laivyer 
doubtless has some sense ol'^advocacy in settlement as well as in court, 
interview also as it moves on tb^vard probability. 



..what “facts** he may use as advocate, how his claims would shape up 
and be^infUicntial in’ negotiation with the insurance company against 
a backdrop of considerations as. to how a jury might be influenced 
in a trial. The nilcS and facts of the 'trial are contingencies playing 
into the better knowns bf the moment. 

A remote observer might sec these individuals .as lawyers who 
have lost their perspective of law. /V personal injury claim, for in- 
stance, is not a *‘gpdd ease" except *to a person who has been trained^ 
to lopk ior the law aspects. Above all, the case must be able'^to stand 
^p^in‘ court. Thus, the hypothesized lawyers are like individuals who 
say that the rules of subtraction and addition are of little value to 
them because when doing arithmetic tliey do. not think or talk. the 
way they did in grade school It is, for further example, quite cI&lt, 
that we may use what we have learned abput putting letters together 
into words and then into sentences and paragraphs without going 
back to the A B C’s. / ^ ’ . . , ^ 

This is a reasonable poiiit of response to the. lawyer who is dubi- 
ous about his law school training, but it diverts^ iis frjjni our task. 
It is not that these lawyers have* “lost their j)crspcftivc" of latv. It is 



:> II-- 

.ot the ludivithuil PracliiUincr**; l.lcwcUyn, The )lor*s Twu}>ifs, uud linuflictsjr' 
end Cum, r# l-.\w !v* Contcmiv'^kod. 101, llf» (lO.'lS); Suhupf, C(*«n‘nujfig Le^al 
£d%tcation: Us Jiote in Tottionow\\ Practice o[ the l.oa\ •ID. A.IkAJ. i{jt8 

21. See IMkk, UrYo.ND ini: Law fiii-Od (lOG.i), icg.iuUu*; ”‘1 he Lawyer an Pastor"; 
Cavanauch. ’I Mi. L.wVvn; IN Socir.TV ^ ‘ 



^ 'Jurispriidci^ce” or “Corpus Juris." He docs not very' often confront 
• situations where legal rules present problems. His practice takes him 




against the client but with him as he considers . 
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I that 'ihcir perspective on la^\• has changed, ^^aybc it is even moicljju’ 

to .say, in the visual ^leiusc of jrcr.spcciive, tji.it they do inot have the 
foniicr jiictuic of law bcc:iii.sc they are, in a sense, in law, not outside 
bf it. The luhfi'fT principle indicates that what a person has most 
^ inunedfate and prolonged contact with will rub off onto his outer 

vocabularies and interests. Maybe we see here justific.atrpn for the 
view that describes srhat lawyers do as "law-in-action. iTo extend 
a figure of speech, maybe the observer in^he "ivory tower" docs not 
'■ / «e dtj^ lawyer as being in law and, the lawyer secs no reality in the 

view from the tower because the lawyer is. in a "cave of gold." j 

,The Laxuyer Ordering Process 

f\ . One way -to examine the diflcrenccs in perspective between law 

teachers and practicing law7ers would be to observe, what changes 
may occur in a young graduate. Suppose such a person moves into a 
corporate practice involving small to medium sized corporations. At 
first he will not likely deal directly with corporate representatives. His 
proximity to law school perspectives will affect the rate of assimilation 
of new influences. Probably he will be given packaged problems to 
research and translate into memoranda. He will.laiter see that he 
was a subspecial isi. ' 

In discussing his research findings with a rnorc .senior member 
he may feel that'liis law calculations arc^mcrciy arithmetic compared 
to the calculus with \vhich he is confronted, although later he may 
realize that he has learned to deal with different levels of fact and 
different symbols of calculation. - \ 

Suppose as a simple example that the firm has corporation X, in 
the business of manufacturing, as a client. The corporation has been 
incorporated in another state, although a few of its representatives 
are in the state, involving themselves with other corporations ijiat are 
clients of the law firm. The new lawyer is told by his immediate 
superior that the time has come to determine vehethcr corporation X 
should register with thTe state corporation officer to "do business" in 
the state. If it does register, it will file an appropriate form along 
with a nominal fee. As.hc listens to his superior, he recognizes "facts" 
that fit into rules he studied in his husihess organizations class. He' 
and his superior discuss the ))roblcm at tliis level and he believes that 
lu; has learned all ilur fact.s rclev.'ini lo a jirojicr decision and for re- 
scaVch pur/)oses. . \ 

lie eng:i;'cs in careful rcscaicli and amdysis. He ultimately reports 

. i','.. Scr Wi viisl'Mi, Tiir Pr.rsosM iiY ok I.uvvnts t-.S, 'V.), /'.l-SI (I9G4). fof 
ill*. I'l.il liK arc ol) .•’'na'.ii.tis on law-iii arlioii. . viincwlial in the I*r’-v 

fJK Ctii'V Ml, . • -.IfiJ lictc. ■ 
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that according to the judicial tests, carj)oration X is cluing business 
in the state and must' register. There is a .statute rc(juiring the regis- 
tration along with a penalty for noncompliance, namely, a disability 
to u'ic the cotULis of the state for any suit. 

however that there are other considerations entering 
Jnto the final decision. His sense of legal obligation suffers, for he 
fMs that the client should be aclyised if it is to continue in violation 
ahcK that it ought to register or cease doing business in the stale, 
lie ibarns that this is the kind of decision that the law firm will 
make, not being on the order of reorganization, merger, pr contract 
negotiation. His sense of obligation suffers further when he is told , 
that the statute as suqh is not*^ con trolling. Rather the decision in- 
volves a calculation of risk of penalty as weighed against benefits 
and losses coming from such registration. The superior decides not 
to register, for from the time of registration the corporation's profit 
and loss is to be reported to the state corporation office. Not only 
must a yearly fee be paid, but several yearly reports must be filed, 
opening up the details of the corporation business to the state's scru- 
‘ liny. Further, there is then the possibility of state taxes being levied, 
and even though the tax probably could ultimately be avoided, the 
risks and burdens are not worth the possible benefit of being able 
to use the slate court system. He is told that the same decision would 
follow even if there were a fine for noncompliancc. 

‘He begins to wonder why he was called upon for research at all, 
a wonder that is not lessened when he sce.s the memorandum that is 
to be filed. The memorandum does not seem to adopt his judgment 
on the law but indicates instead that it is not clear whether the 
firm is doing business in the state. His superior’s overall judgment 
is proven by the test of time, for no further negative happening occurs 
to call for a reconsideration.** 

This example, in microcosm perhaps, raises questions befitting 
smy course in jurisprudertce. An observer could argue that die super- 
ior has sat in judgment, his function encompassing that of trial judge 
and jury and appellate court. It does not seem that' way to the young 
lawyer, however. It could be argued that in many cases which cross 
the lawyers* desks in this firm the lawyers jire ''making law*^* at least 
as much as any court. They do not sec it that way, except that in 
*^re cases they can envision the possibility of a future court fight 
which may necessitate the* effort to make some “new law/* Behind 




23. Wliilr th(* tc.stunl c\nm|>lc no! hypodiriica). it Is not nir.-int as u • 
parailigin r.isf. It is inoant u\ i-nisc soim' tjurslionji, howcvei. In this land 

siui.itlnh action c.in hr taken to avoid, luu evade, tlir st.iiuic, and often the 
^nicrprclaium is not r)r:n 'I hc c\ampU* raises Irgtwnoral qu.jiuuns and sug* 

K' is Ihc drcisuMi.ll poi.bi.> of clalun.Unl infra. 
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such be a record in l,Iic firm’s files which may not be evi- 

deuce, but it will lilclp in the argument, luirtheriuorc, in other situa- 1 
tions ill, It aic routine there will be :i record which will be evidence I 
in court, shoiilch t/i,it be ncccssin 7 . CoiniTicts are negotiated at least j 
partly with an pyc in that dircdio\i^Lcltcrs are written to prcscrvci 
certain "fiicts’*/for the record and tO/kcep others from being admissible 
under, for example, the jjarol cyidcncc rule. Minutes of corporate 
meetings ly'c written not just yith sense of corporate history but 
with a ^eipc of legally relcvani/corporatc history.’^ 'There is no feeling 
in the fn^n that such action/is law-creating. ‘They are merely exercis- 
ing their expertise ris lawyers, interpreting cases, statutes, regulations, 
letters, and other memorials while developing the facts of the client’s 
..business. In this 'way they may aid in charting the future course of 
the client's business along lines that involve minimal risk of negative ■ 
sanction or impact, not only judicial, tiiU of this or that official dr 
administrative or taxing agenq'. The effoVt also is to minimize tile 
likelihood of dispute involving the internal dynamics of the client or 
• its relationship with its customers, suppliers, independent contractois, 
or what have you. ‘ I 

Whenever disputes do arise, they are ijiilikely to be traceable |to 
some mistake in legal judgment or action within the firm. No wonder 
the fihn feels it is dispensing skilful legal services- In the saiyie way, 
the financial condition of the’ company^ is dependent upon businiiss 
decisions, not lOgal oncs.=^ Our young lawyer grown older forgets 
his. slate oT earlier puzzlement while worrying over this or that legal 
consideratioji upon hearing the senior partner’s conversations in his 
nearby olfiicc. Therc' seemed little of law in those slaiemgnts, ah 
though he recognized that often they seemed pieces of advice <|c' 
signed to chart a client around legal pitfalls he himself had noted. 

Of course, advice will not always be followed and facts will 
that were hot or could not be predicted. Disputes may arise, A firm 
lawyer may then be involved in negotiation^ perhaps on the order 
of mediation, or it may be advice on the order of advocacy, worked 
out in confrontation with another lawyer or battery of lawyers- ^Even 
more than in the pers6nal injury settlement, the factors that entdr 
into thisjkind of bargaining seem quite remote from anything rC' 
sernblingjfamiliar rules of law or legal concepts. Yet tlic end product 
is usually familiar law stuff. If it be a contract, it will be in a fomi 



2-i. T/ie fiuh oj CoYpm\itt Affjjiifri iu tl. So. Cau 1^7*, 

Tax J\n. 1. i 

2 j . An o!::iii>cienl ol)icivt*r i nigh I at limes nare dispiuc*' or financial losses to 
lav.’yir niK, Lui iht nauiu* ol iiivnivcmcm tends to itnmonhe 

U»c:n from jc^i^ori ihllity# a bin tlini cuiiuilmn*s to tJu* j»rcnt difficulty ,ia J 

blinking 5 UC(‘ soil against a hiv/yei in any aica of prictirc. . 
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'whose traditions find their hindingTIess as much or more in* the stare 
decisis of lawyer j)racti(cs ili;m in those of a court, alihoiigli courts 
have probed tlieir merit long years 

It is increasingly ])opular to refer aLcon tracts and other lawyer 
drafted or created instruments as nonofQcTw^w making.^'’* The law- 
yers in ^he firm probably do not see their w'orKTfui way, even thougli 
a small scale "constitution*' arguably is, iiivolveCVwith rights and 
duties recorded in the context of managed facts anch expectations. 
‘Futiirc'happcnings are likcly^to be tested -against tliese provisions and 
not against common law rules": But the lawyer is working with fa- 
miliar nxechanisms. All the same, iio< mutter how they arc regarded 
within the firm, it is clear that contracts and other ‘‘codifications** 
of business, labor, government dealings w'ith individuals, corporate 
charters, bylaws, and so on may have at least, as large an impact and 
regulatbry influence as some official pronouncements.^* It xvould be 
interesting to know how lawyers at this level characterize these instru- 
ments and their involvement with or relation to law.*® 

1 Coumcling and Ollier Roles 

When ah individual asks a lawyer to help . him obtain a divorce, 
the laxvyer may handle it routinely, seeking information simply to 
satisfy the ^grounds and the procedures. -Where there Is a contest, 
routine may be left behind and we have a situation closer to, even 
if not the same as, that of the personal injury lawyer.*® There are mat- 
ters of negotiation as^ to^ property allocation, support and alimony, 

' ^ ^ ^ §_ 

20. Hart 8: Sacks, The Lv.c.m. Process 207 09 (lent. cd. 19ri8); kr.LSES, Gen- 
eral Theory of I, aw and State 137 (1915); Stone, Social Dimensions of Law 
AND Justice 57-59 (196G); Cavers, /.rga/ Education and LautycT made Eaw, 54 W. 
Va. L. Rev* 177 (1952)*, JafTc, Cmi> by Prhate Croupit 51 Harv. L. Ria*. 

201 (1937). Sec also L. Brown, The Laxif. Office A Prn'cntive Law Laboratory^ 
104 U. Pa. L. Rev. 940 (195G). The analy.ds of this sectioir feeds into notions of 
preventive law, in/ra. ^ • 

27. Whetlicr advising tor aiding business, labor, and oiher group factions 
and iiisti tut ions, lawyers ran be seen as ‘’.irchilects” of, or at least in, society, 
STo.s*r, op. cit. supra nmc 26, at 59. C/. at the other extreme, the lawyer iis 
arch-coiiscrv.Ttive and jwpeliiaior of social structure. Smklar, Legalism (1964). 

28. Corporate house counsel sene many of the same roles as the fmn business 

lawyer, but separate analysis is ralU'il for as well. They are .subject to dinfercni 
pleasures, woik with (Hifercni ttchu'up-es of iulUiencc. and jmibably view ihnn- 
selves more as law-bitsincss inanagci's. CVrlainly they operate closer to the “facts** 
of the bust IK activilif.s iIily Si v .SioNf. op. at. note nf .‘»7 

n^l83 for cU;ut<'n to several vclcvgiui 

29. For iWcrenfc to \ai lvUts rc*h*\.»ut ^voiks, see Fuu'.m.w, I.i:r.Ai IsTruvinviNC. 

AND rou.ssi I i.NT. 46*47, .**t>.f)8 .See also Fain. Tho Eol' and Iirl,itio*nhip of 

Psychiatry In Divoicc Imw t/u* f.niryrr, .41 Calif. S.IVJ. 'hi‘ (1960), and 
generally O'CTohman, I.awvkks am» Matkimoni.m. Cases (11)63). 
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future relations to the children, and, so on. Yci apparcnily quite a 
few lawyers involved in such divorce rctjuesis look for more than legal . 
rights^and rcinedicjs. They see the possibilities of legal cJiaracteriza. 
lion, but they hear sialciucnts and infer facts that ’may seem not ' 
“relevant" to the observer. Pcrhaj)s to ilte lawyer, the lawyer proldcm 
takes on a different apjscarance fr<;m ilic law problem seen by the 
oBserver. Both may agree that the problem, wheihct* to be called 
legal or hnvycr, cannot properly be considered except in relation to 
wjuit the observer might calf ilie total psychological-sociological prol)- 
lem of the client* Vet the lawyer may say that his role is to consider 
alternative actions to divorce, based on whatever facts he can discover 
as being relevant to the client's current family crisis rather than mere- 
ly relevant to a divorce claim. In helping the client to see the problem 
in this way he may suggest other alternatives, such as separation or 
conference with. a counselor known for expertise in family relations. 
Vet he may himself givc^ counsel to the client with respect to the 
implications for the client of taking one route or another, maybe also 
regarding the implicatiohs for the children or even the spouse, among 
others. 

As the la)/vyer moves along on this, route’, it rnay seem to the 
obsener^hat the lawyer is departing from Ins law role. Perhaps lie 
secs the lat\yer as adopting a psychiatric role, using in-depth inter- 
viewing, interpretations of conduct, attitudes, and even fantasies. 
He may take advisory steps and actions aimed at helping the diem 
adijust to the reality of the current situation rather than continuing, 
sa^lo act out infantile regiessions. Yet to a* particular lawyer such 
action may seem inseparable from lawyering. Who is to draw the 
line at what knowledge discovered by psycliolog)' a lawyer may in 
fact have assimilated. We all know much morp of psychology than 
our parents. Arithmetic was once the province of mathematicians 
we may suppose, but does it follow that* the la\\ycr is not lawyering 
when he adds up the figures, to reach the proper sum to be claimed 
for alimony or support? * 

/ Field research might reveal that this is not lawyering in the col- 
lective opinion of tlic Bar or even the collective opinion of the lawyers 
who handle such cases. Yet it might suggest an available or potential 
lawyer role. The authority of the lawyc?s office, his personality, the 
submissive readiness of a client, the mystique to the client of law, 
its hislilulions, and norms .ill ilicsc and other factors may make 
la^wycr counseling as good or better for certain situations than 
poulic: or olhn kinds of roimstling niigbi provide* in other situa- 
tions.^'^ 
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The observer might discover that the lawyer is quite unau:are ihut 
anyone would believe he had departed from some j) reconceived jolc. 
Even his conversations with colleagues might not disclose any sense 
of.dcviation. It might bQ otherwise should the lawyer tube on all the 
appearances 'of a p.sychiairisi, talking and analyzing as a psychiatrist 
would. Tlic observer miglii in some eases conclude that the best 
results were not being achieved. He might tlieii s^eck ,to promote a 
better lawyering theory and approach for such and a host of other 
enmouflaged situations to be iinjdenicnted by Jaw school training. 
However, he should- not tlicicfoie assume that he has obser\*ed somc- 
iliing other than lawyering simply because his expectations have been 
surprised or even shocked- 

This is not to say that anyiliing done by a person who has a law 
degree or who practices in an oITice would be ^pr should be looked 
upon as . lawyering from within by the lawyer who is engaged in a 
specific transaction. Examples of nonlawycring easily come to mind: 
die managing of a community charity drive, running for political 
office, or investing iii real estate, for instance. Many activities must 
be outside the la^v)'er role in the lawyer’s mind as. well as in most 
other perspectives.*' Yet in another sense, many siich activities are 
part of the lawyer’s total business, his role as citizen or as entrepre- 
neur, and so on. Then, too, political scientists may be interested .in 
the lawyer and his poliiic.'il activities and his community influence^ 
The anthropologist or sociologist might be interested in the lawyer’s 
general status in society and his profc.ssion, or his educational back- 
ground, his ideological attitudes, and on and on-while at the. same 
time missing sociological significances of the Lwyer. by maintaining 
an observation post at too rcinouua distance. 

The psychologist tvould justifiably argue that a lawyer’s manner 
of dress, his sleeping habits, anxieties, and all sorts of psychologically 
relevant data go to make the lawyer what lie is no matter what some 
other obscvN;er believes *he is supposed to be. Of coin-se, expectations 
of those outside of lawyering, particularly those of clients, enter as 
stiong influences in lawyers’ role images and bch.avior, often in un- 



See siiuatiun reports in Frkeman, o />. nV. supra note 29, at SO, 88, 95 and 
tf'c field siUAcy at 251. ..*\s lime goes on, lawyers will lie btiicr irnincd f(»r 
ifiis foie bcf;iu>c of the toiulcmfe.i in U‘j;al cdncalii»n to give incrcM$cd irnining 
hi the psychoh'gy of the lawycr*diciu relationship. \ 

SI. Thir Cn^TTfeicnec ai CvcysiiAve loilp.i. sxipui note 1, InrhuUd onuiiUrablc 
discus:Ion of pci . no ns in “tjiuisi-Kgal'* udc.s. M»eh as those in account iiig ^lus. 
title 0)mpahies. trust fonip.anics, in>n ranee companies, .and so forth.. Dean 

Denver I.a\v Center olfeved the invemiw notion iltat law schooU ntlglil lam- 
fldcr special training for sticli individuals. Medical schonis train pci"sonnJ for 
'‘hcahlMiclalcd** activities. 
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noticed, that is, unconscious, \vay^(” So it is that psychological and 
anthropological theory jiisiifics-looking outside lawyering itself io 
generate theories on how lawyers do and tniglu to behave^'* But sd 
Jong as the obsciVt:r collects data which is seen through the windows 
of a differently strutiurcd viewpoint, he lhay miss viiahdata that 
ought to enter imo his theories and conclusions, whether of fact cj] 
valuc.^* The observer may turn propagandist and aucnjpi to influ- 
ence the insider directly or indirectly to viov.- law and' his role diffev 
enily. That of course involves all the same a power play. Such cfTous 
are democratically^ acceptable. They may still be said to be not scien- 
tifically based and not necessarily the only realistic view or, in a policy 
sense, Ae best view. An omniscient obsemr may have his reasons 
for smiling.*^ 

III. Mapping PKRspKcmvKs on Fact and Law 

% ■ * 

KiJids of Fact * ^ 

^ In comihon parlance outside the legal processes, we talk and act 
as if what we can observe, our observed facts, were . there for all to 
perceive, were public objects. Careful distinctions as to the actual 
content of observations from dififerent posts are rarely made, cxcepu 
when some conflict of goals motivates greater care partly as a rhetori* 
cal device, forcing into the open the relativity of individual percep 
lion. Even /then th^^jjj^ssumption is often that two cbnfliciing views 
cannot both be correct. So it^is at the trial, although cevlainly in 
that forum there arc clues that observations are relative to.individ- 
uals.*® The more removed in the legal process we are from die trial 
court, die less likely there is to be a dialeciic of words and actions 

32. See in this respect, Cauun, I.asvveks* Ethics eh. 4 (196C). C/. the I9fi3 
Missouri nar Suncy on the effect ilia| hdng a client has on the popular opinion 
toward lawyers, ' . ’ 

S3. Wf.yraucii, The Pfkson’autv ok Eawvkrs (196-1); Riesman, Towaid 
A nthropologtcal Science of Law nttd the LegnI Profession^ 67 American J. Socioloc.v 
121 (1951). 

34. The tendency will be u* "What h the- ’lawyer's role?" Role is looked 
at as almost predetermined, "ciiii flicrcr bui% actually projected from, the per* 
spcclivcs of llic commentator. Wldle tlic funclion.il approach oftcfi brushes aside 
surface happenings as not being “rc.il,*’ within its mull jple,, perspectives lawyers 
rtjlcs sluiuld include serving llie client, themselves and their .issochtcs, and so 
foiih, as well as serving society in tliij or lli.it prrfciifd f.ishion. 

S.'». .As jm t-vamjde of l)iasi:<l research ledmiquc, it would be possible U> sal 
ihat indigMiis are not gelling legal .•'Ci \ ice and that therefore lawyers 

arc not . serving ‘ihcir Noi to deny the inriit .of ibe svisbfnl confusion, U 

is Mil! not jmrely cnipiriial. Many suih wishes look the fouii, of farU al ih^ 

^ Cic)>lone Omfeiencc, notes 1, !r,'. 

.16. Sec notes 4*10 supra and .u< , u*\i; see- .lUo Viohrit,. Courtroom 

.Se/nc/ntirr, 5 Am jrK. 7 ;/a/i 096, 7‘>t'7 It/ 
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to remind us.of llic variations existing behind the curtain of sccntingly 
common words. 

Philosoplicrs and seinanticists tell its to beware, and tlicre arc 
tiinc.s when wc arc aware, lint more inijjortant to our study are iIilm 
high fPeqiicncy tominejits on ^factual certainty, imijortant to reveal 
(he views that exist, 'riiesc connnents tend jo disclose the jircvailing 
|icr.sjicctive of a given individual or giouj), 'The interviewer in a 
pcrsoipl injury ease, for instance, jrrobably sees hinisclt as working 
with facts, that iSj objectivity. However, since this is the most sensi- 
tive area in that regard, the more iinijortant it is for. the lawyer not 
to take risks of fact dogma, the more likely he will be to seek 
corroboration. He is, Uien, potentially if not actually a fact skeptic. 

Thus, where there is a live ■dispute, it is more important to have 
'jx fact skeptic on hand to raise doubts. .VVhcrc the context is oire of 
preparation for ' negotiation in a nondispute situation, it might be 
equally important. to retain a fact skeptic, but tire dialectic or negotia- 
tion may serve as well to give dues to fact disagreement. Contract 
negotiation is not usually influenced by tbe possibiHjy^f adjudication 
in the way that a personal injury settlement .rf^otiation is. The 
unknowns in a contract negotiation are perhaps more ajpt to be in- 
llucnced by "hidden agendas” that may be discovered by the sensitive 
participant and responded to even if not mentioned. 'Further, each 
side in a business setting negotiation may be beset by doubts con- 
teming what is good for its side and what the future may hold for 
the businc.ss and economic risks involved. 

Where the law7ering is • unilateral, as so much of it is, there is 
probably less motivation for the client to hide his truths and less 
motivation or opportunity for the lawyer to discover disagreements 
on the “real facts.*’ Furthemiore, the unilateral situation allows the 
lawyer greater control over the “facts,” past and futiire, so that he 
apparently may rely* more on lijs own judgment of facts than may 
the litigational latvyer. He has more control over the factual process, 
or at least he can insure that the factifal process contains the only 
significant Lacts -which are legally relevant, such as those recorded in 
sdf-proving records and instruments.’^ ' 

It is debatable^ whether he knows his client’s faqis in a way that 
would satisfy a philosopher or general scniaiuidst, but tlje risks of 
ignorance can be miiiiini/cd by a variety of lawyering techniques 
known as pievcntiw law practice. In tlic pu’vciuivc perspective, he 
ts not rcjiolving or curing dispute.<;: ho is prevnuiug them by maintain- 
ing hfs diem's legal health."'* As compared with tlic cold facts of the 

W. Sec iioiei. ‘w'ri-2S supra and nceomp.inying text on the diinission of die 
liuvycr. ' ■ 

SS. One of ilic .'uufuiis has wriucii extensively on a variety of facets of 

^ ^ * .. . 
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.curaiivc lawyer, the preventive la^fy^r denis with liot, live, control), 
able fans. Cold facts arc'io a {;icnl extent si[;nposied in history and 
.less under the control of’ the curaiivc, liiWaiional lawyer/® Of course 
each litigating hiwycr has some romrol o^r Mrafcgics and sclcciioni 
of factual evidence, but ilie i>a.si liaitpenin^ lie sccl:x to probe have 
created waves and ripples that. resell to cncl\bank of the litigating 
stream, 

ISy conipaiason, *’thc risk of fan ignorai)ce\is imicli less to the 
» decisiod makers, not, because of control over past (litigalional) oi 
future (preventive)., but because judges and juries have immimity lo 
great degree from probing doubts. of outsiders. Little wonder dial 
statements of fact, and law too, continue to appear in largely confident 
phrasihgs.. The least ris}t of fact ignorance exists in legal educ.\tion 
and possibly accounts for the over-reliance on the coldest facts of all- 
frozen statements that bear little similarity to the dynamics of fact- 
finding found at the litigational level/® 



Dissolving the Acid of Legal Realism 



Probably a given indi>ddual uses law in different-ways in dillcrcni 
contexts/ At one time he may t§nd toward the absolute, at another 
the relative, and so on. We have been attempting to explore donji 
nant tendencies, but still it makes sense ,.to speak of an individuar.s 
law perspective profile.^' Legal realism, for instance, must appear to 
some extent in every lawyer's law perspective* profile. There prohMdy 
is less, of fact skepticism than rule skepliersm, genemlly speaking, al- 
though more of fact skepticism among trial lawyers th^n others. Such 
lawyers probably' have changing perspectives regarding rules as they 
move through the various stages into trial. Earlier stages see an 
cm^phasis of facts. The trial forces .the lawyer to sOme-extent into the 
dogmatic law rhetoric typical of judicial "opinions and much oflegal 
commentary. Research could fairly easily uncover this lawyer's degi'cc 

preventive law practice ami theory. See, e.g., 1.. Brown, The Law Office A . 
Privnitwe I.nuf /.nhoro/ojy, lO-I U. I*a. L. Ri:v. 9-JO (I9jC); and generally a 
posimn oh prevemive law in 38 So. Cai.. L. Uev. S77-497 (1965). 

59. See I.. Blown, The Case of I hr Ur-Lived Paris, 48 Calif. L. Rfv. 44® 
(1960). Rutter iiuics that lan;;u.ngc scnsiiiviiy is crucial to the skill of fact man- 
ajjtuKni in A /uvis/irudciicc o/ /.n«-yri>* Opontiout, 15 Lkcal En. 801, 81C*1^ 
(1961). On ilie* rcl.'iiioMship of “fari-smsiiiviiy" io biii*uagc bcliavior sensitivity, 
sec Vjo\ie.Tt,,Couintion in the Jargon: A Vlai /or Unhinced RcttUsf , 

IBll. l iA. L. Ki.v, S09 (1060). • 

^ -nr Rcg;u*linj» f.ni.i-skepiicism, j.i.e fuiilur CfntjKnitittg injustirr, in Tin: ^k^* 
Hi AOMi 265*.'12I fl.. (^iihn o<K lOotS). 

41. 'Die UMiirm of puihlr js rel.urd, rimer b that ^ 

cpT‘n.inoh»;.;ic;»l profile, iU^U, W?/- !■ iii\iriiVfUu\ind oiut .VrmniiftV ^ 

'lb (iiMHAC Si:M.AN*if^ i:ni. li M. *0). * • 
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of rule skepticism, wlij^Uier he manipulaics legal concepts consciously 
or unconsciously to accent evidential claims favoring hi» tlicni. Out- 
sidc of the ‘generalities of a nuisance suit or the maxima ot equity, 
'iltc so<aUc(l 1 ulc.s of negligence law »arc ahoui us malleable as any 
(o be found. Some .such awarc-ncss must l ub off and uffcci die personal 
injury lasvycr's view of rules generally. Do they view the rules of 
evidence on the same plane or as more a matter of trial discretion? 
Trial Ihwytts probably liave a fcclinj^for the locus of the real fin;d. 
judguiciUSn It w^ultl he possil>le, ilun, to be part rule optimist -*ipd 
part rule skeptic or pessimist.-*- 

A preventive lawyer could view rules in the manner of the legal 
realist, yet there may be pressures keeping that view low in his profile. 
He is called upon for legal opinions and advice, as an authority on 
law. While there, are clients with whom he might "speak in t'crnis 
of probabilities or risks, it seems likely that most clienu press for 
**ycs'* or “no** answers that are hard to resist. If so, this kind of 
lawyer is forced to a judicial kind of decision winch a trial lawyer 
could more easily fend off by a “let's wait and see" ailitude. Legal 
rCiilism is low in the judicial profile, at least as we see it'from outside, 
perhaps partly because that view places^ greater responslbiUty on an 
individual coiii t or judge. If a judge secs himself largely w^kesman 
fur the la^v, then tlicrc is similar reason for the prevenkSve law7er 
to take 'a related attitude. He, after all, would often fed sCfl€ respon- 
sibility for his law decision were he to take the view of . . real ism. 

Whatever the lawyer's profile of perspectives on law (and facts) , 
it probably correlates to some degree with his role conceptions and 
attitudes toward clients and authorities. The product in ^rn prob- 
J:\h\y correhitcs with belwvioi* paiicrns of jsomc kind. Whatever 
of legal realism exists on the inside, we may use tile legal realistic 
perspective from the outside to some advantage in exploring further 
^ego-social roles of lawyers". ‘ 

. « Legal realism's greatest value has been its scmi-anthrofrological 
approach ^to the judicial process, looking at it frrim seveml perspec- 
tives more\or less sinuiltaneoudy. The discovery w‘as theft the 
doctrinal vocabulary attribtued to courts could itself rxioliiin more 
than one perspective at a lime.. In a manner of speakings, it 

had that potential. Law doctrine wj(s seen ns normativcly aii^iguous, 
containing within itself air"ought ncss," an “is-ucss” and a. “mu-st- 
ness." The idea h iinponaiu u» ilie view of titis seciioiv, biu jt does 
not go far cnougli.T , 

. Legal real isi'n stopped^duna hc\:\ >q it was ?ioi fully aniTiropqlogi- 
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cal. U tliU not involve j)articij)ant oh.scrvaiion. FnrihcT, while legal 
realism rcli(?cl heavily bn semantic analysis, it made a false assumption, 
about language, perhaps because it did rely on semantics. But the 
assumption seemed to niakc inside observation imncccssaiy. *Scmaiitif> 
was licd^to logic for the heaviest auacks on jiulirial and coinmehtaior 
reasoning. As the arguincm went, since legal terminology was am. 
bigiious, if a judicial decision was justified with that terminology, 
it necessarily begged the . cpic-stion. A deduction cannot validly be 
made from an ambiguous major premise _ * 

Yet doctrine may look ambignous from the outside and not be so 
from the insidei- When the doctrine is used, it is no longer ambiguou\. 
Furthermore, normative ambiguity is not a peculiarity of legal lang. 
u?ge at all/for a related kind of ambiguity pervades most of the 
ordinary language we use niost\g,I time. It might as well be said 
tliat every time we use any word la answer a question we are begging 
the question.. Suppose ^omeohe points to an object and asks, "What 
is tliat?*’ The question, according to the legal realistic analysis, can- 
not be answered wilhoiit pegging the question. The observer is hav- 
ing a unique experience, a novel experience in the sense that it is not 
ideiUical with his or anyone else's previous experience. If he were to 
stick to logfc, he would have trouble answering such a question. Very 
often tlic };csponscs are spontaneous and arc to be understood as .being 
/?5)rhological. It is pnly a particular view of law that lias said ' die 
judges must be logical. Perhaps legal realism denied only the logical 
rather than the psychological validity of a judicial opinion. There 
is a spontaneity to language \isagc which logic simply cannot capture.^* 

The Vocabularies of Law a7id Language 

So, if we go a step beyond legal realism, we come to this; Looking 
at law'yers from outside, we see that the apparently single vocabulary 
which constitutes what we call legal language is actually several yocab- 
ularies, all of which may be represented in an individuaPs total legal 
vocabulary. This feature allows an individual to move through sev- 
eral perspectives without being aware of the shift and without being 
observed, except perhaps by the skeptic's eye. Likewise, the lawy'cr 
is free to use ordinary language, and here too lies the opportunity 
for unnoticed movement througli several additional vocabularies. 

. The lawyer iia-N botli language of law. and ortlin.aryOpnguage in 
permutation. Judges and all of us do also. Legal language is not 

4,t. Olij'hiuU fc II‘ vviu. !'o\(.*'ord (o RiirrF. Fkom iiu. Phvmcai to the 
SciINCI-A (lOlill). ' ► 

41. Thii point li.'is bocii tU.-vclopal wiiJi u^pcct to jmliLinl <Uscouvsc nt 
Vvolicrt, The Psycho 'Sr tmint in o/ the Juduiut 54 *rh.MV. L.Q. 255 (19GI)- 
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pure ‘‘legalisms.” But lawryers arc less rcsliaijicd in ihc pcnnutalion 
ilian are judges;" they have considerable mol)ilily as to 'vvhai thinking 
and talking perspectives they may adopt without being accused ot 
leaving their area of expertise. ' ■ , 

We liavc said the hnigu.igc has several vocabularies repre* 
srntitig sevcial pcrs])ccijvc5. Wiiigeustcin used the figuic of speech,, 
"langiiagc gajucs,” to get at this idea.***' His point was that the sutuc 
word is used in many different language gantes, We have tried to 
show how this is true of the wokIs “law” and “fact,” for instance. And 
these particular words control 1lir: games j)layable with all law words 
riiul all fact -Swords. To continue the mclaplior, each person plays 
many, word' gam'es (albeit deadly scriou'sly at limes) and mov^s with 
*f«^ility from game to game, the more so as Itis total vocabularies 
increase, not justdn the sense of how many words, but how many 
ways he may be able to use given words. And of course, a person 
may and docs play more than one .word game at a time. What we 
.call ”by-pass ambiguity” in the sense of this metaphor is that one 
j)crson i5 playing, one game with a word and the other is playing 
another. The implications of the: anal)'?is go deeper than ambiguity, 
however.*® . 

- -InUrpretatioriahl^xvcr and Decisional Analysis 

# ** 
Whether we speak of vocabularies, perspectives, or games, the 

maximum potential of a lawyer to parlay social into legal judgments, 
as seen from 'The oulside, would be greater than that of a judge seen 
from the outside. This is not an easy point to accept. This maximum 
potential exists because every happening is, from at least' one per- 
spective, unique. Also, every rule, even a statute; is aihbiguous even 
with respect to a given happening. The happening can be seen as 
unic^ue and* the rule can be seen as ambiguous prior to the point of' 
decision and resolution. This point is not easy to see largely because 
of the habit of thinking that il^c last accepted interpretation, for 
example of a statute, whether 6nc*s own or that of a judge or other 
ofTicIal, is ihc inteiprciation.*^ Tht^ is not to say that there .-is no. 



45. AViTTcrNsTiiix, lUnLosoi»uia\L iNvvjfru.ATioNs (10;>?). 

46. The W(utl “vocabulary** is bciu;.; u*ic\l in a speiial way. in the text to sug- 
gest that an iiuliviUuaVs verbal use c;ii).\fi;y in invu-ly by seeing how 

many woab he can ww .in one w.*y ov luiodrcr. Uaihcv, a givcU worJ appears 
on several or many vmabnlary lists. The p.ivcn wonl 
•n uiciwi U\m one peoipi'aive aooth. v, ficnn 

to vclatbmsbip, nr. in Wiilgi fu*in 
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rhyme nor reason to statutory inicrprctiuion, hut it. is to say that 
there is .neither rhyme nor reason to the siauuc uiViil it is placed in 
some perspective, whether that be the perspective hon; which it came 
or hot. Erom a law por.spcctive, ilie right intcrpictatioii is ultiiuaidy 
“ linn of the Vliial ofTiciaKdecision ,-tnal:cr, Short of such final election 
making, a .lawyer is often .for many })ur])o.scs the uhiiuatc intciprctrr 
• of statutes regulations, coninmn law nilK' farts, and .so on. 

Prior to some ^decision, then, the maxiim’nn pnicmial is absolute 
discretion in the' lawyer. No lawyer has such maximum freedom', 
alihohgh he may have it'on somc occasions when nothing is likely 
to happen to *place his interpretation of law and fact into doubt. 
To cofiveri HolineV aphorism, the **bacl lawyer**' would predict not 
' what a court would do. but what likeli]iiood he has ofibeirtg. contested 
in some place that coimts. 

^Vhat of the hypothetical lawyer at the other extreme, not only' 
good but internally (obligated, literally -bound to theo letter of the 
law? Since,ofrom outside, the letter of the low is ambiguous; uncoils 
scious inflVtences would have maxiilium influence. Literal interpre- 
tation without effort to place “the rule-*^in the perspective of soi\rces • 
tends to be subjective, pariicuhivly in liglit pf the jieniaiLveness, fnim 
“the outsider*s point of view, of fact judguignts, But.cbnside'ring ho,y; 
this lawyer looks at it, he, has no choice, and that .will be the trudf 
of it from outside also. " » 

I'hese extremes bound what must lie theVangc of actual lawyering 
or even of a particular lawyer's range of liiw-faci'operation.. Of course 
there are many situations where tine law and the facts can be stated 
with confidence, but there are doubtless many situations where the con- 
‘Ifidcnce is only subjectively based. Sdme lawyers surely . give moral 
. advicc> openly, others via an interpretation pf law.^® Even business 
and, other kinds of advice can be given in similar fashion,'’ projected 
through the authority of law and the expertise of the lawyer as a 
license of authority, The combination* provides a str^g rhetoric 
whether in counseling or mere opinion. In short, in iltc total range 
of lawyering lies a possibly great power to use all ihc ndrins of soci-. 
eiy.^*-' WJiat lawyers can ;do is to translate problems out *of .various 
social pcrs)>ectives into tfic legal medium of exchange. ‘ In so doingr 
they stand .as communicants betwc'cn offin.-ils and individuals. Oi^e 
way go the values of indivi<Uial\ and of individual groups, the other 
way go collective community value , aiid uorms. 7'he lawyer acts ai 



ihv ScgVv^\ruct* A Plnt^/nr JitutliMii, L. Ur.V*. 309 

V 4S. I*fir .;m iiUt'itp.Jiiig c.^uaplc vv ilir siliiadon ic]u>U ainl accoinp.itiyu'o 
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mediator in way iml;nown to a court of oquily or cven.a .sym|)atlK:tic 



jury. Of course they do not coimnunicaic this way with jcsjioct to 
;ill individuals or even with respect to all t;roups or classes. Maybe, 
(Iiongh, we liaVe more, reason than we know in a democracy Co pi* 



liiigatiiig lawyer is probably less in one respect than the power of 
ijie preventive lawyer or the lawyer in llie imllatcaal situations. 



least lawyers in tandem, who determines whether to unleash the other- 
wise inert power of courts. AVlicn the ease, has been initiated,. the 
roun is theoretically free to ckercise complete power \\*ithiii the lihiits 
of the law, but actually the attorneys choose the claims, the issues,, 
•and the characterizatious. The lawyer in all this may be more quar- 
terback than water boy. 

'J*hus it looms as a possibility that lawyers serve a greater variety 
of rolcs.than has-yet been assessed, partly for the failure to observe 
the process of law -in the dynamics of its use. Ul^vycrs may be a 
•poWer unto themselves. The power is difFicult to assess. The debate- 
in jnrisprnclencc with respect to courts lias some relevance here. One 
worry has been to help law be law and not the mere tool of men, at 
least in the sense of government action, a goveriiihcnt of laws and 
iini of men. Legal realism suggested tliat courts were ‘mostly men 
;md n<^t law in the cradilional sense. Ever since, nervQiis coinmenta- 
I01.S Rave been attempting to find controls somewhere, if not in rules, 
then in policy or cultural restraints. The old notion of stare decisis 
is gone, and now it is a question of "creative continuity/'?^ * 

^ But how is it with lawyers? What would be disclosed if we 
brought ta bear a theory of decision on the processes of lawyering? 
There may be generalization^ that can be derived once we leave the 
simple notion that 'Taw,'* unanalyzed, determines decisions in light 
of "facts," also unanalyzed. There may be not only patterns of influ- 
ences Jn the positive sense but also^cliscemihle restraints,, such as 
conventional morality, public opinion*, professional traditions, client 
demands, and so 011.=^- It may still he an interesting que.stion to 

Jarkson. Th,: I-nlrrol /Vo.viriU;'- , LM j' Am. Jim. S*>c'y IS (1010). ’ ^ 



. nmrUgc lawyering in all .segnienis and corners of society. » - 
Tlic imicnlial power of authoritative decision making of the 



lUit with ic.pcct to courts he lias another power.*" It may ha. inac* 
( urate to asse.ss hi.s role as merely the humble minister, the carrier of 
/i prayer for relief. It should not be forgotten that it is he, or at 
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inqxiirc how* *'frcc*' a lawycrin" may be, ^ 

U ihcrc is anything to Hie ihougin of this section, that skill in 
legal rhetoric extends in power bcyoiul the courtroom, thcjrnv schooK 
phi) an unsung role in that been the ease system 

conihiuccl with socratic dialecuc that has given lawy6rs maximum 
potential w’iih the pernuualiom of legal and nonlegal vocabularies 
Miuh more is lauglu than ‘'die law" of this or that area. A socraiir 
technique lliat bombards w*iih variations in law interpretations, fact- 
uni .statements, rationale chavarteri/aiion, and so on is bound Jo leach 
a dialectic process and probably a skill that could not be explained 
by the student, a skill that need never go to court to he power. A 
casebook of today without such leaching may be transmitting a differ- 
ent skill, a less creative role. Perhaps a problem approach is necessary 
to prescr\*e skills that will olhcnvisc subside w’ith the apparent decline 
of the ca.se system of yore.®^ Wliat the law schools have not yet learned 
is that legal rhetoric as here described could be tauglfi head-on rather . 
than unnoticed. Yet some, might argue that then we \vould be teach- 
ing manipulation and not law: That is a dilemma that must sooner 
or later be faced. An essential element of law and lawyering no doubt 
involves a faith of some kind. If not in laws then what? There w\as 
ipo little of faith in legal realism. 

IV. H. L. A. Haut and Lawyering 

t 

The Evolution of Analytical Positivism 

Jurisprudence isN^miablc for its strikingly various perspectives on 
law^ In the beginning of its rise, sociological theor)' atiempied com- 
mon law analysis in terms of sociological interests, rising mainly the 
information provided in judicial opinions. Legak realism was some- 
what more operational in nature although not scientific in any labor 
atory sense. Yet in botlj yiew^s some of llic aims of science were pres- 
ent, such as clarity and predictability. 

As is well known, analytical positivism made an even earlier move 
to be scientific and to deal with obscivaldcs or **aciiialilics.‘* Officials 
and rules and sanctions scemocl observable and real. There was an 
effort to rarr'C out a manageable l)ody of iiifoimation and derive 
meaningful propositions. That is aho a worlliy scientific kind of 
goal. 

hut the ninrcli ol tcchnolngy, knowledge generally, and culture 
^l4^-cd ih is view to he Irirkin;, both in aetlnopological and psytholog- 
ical sopliisih ation. A nunc nuKleiii eiiipiiiri'.;?! left tiiis early vn.sion 
of positivism behind. I'roas. hcM.mj, ilu via) in linnk: strut inre 
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an<J ch:mi;c. Fro/cn iitnirUirc.or Ificiaicliics and a static ln;j:ic siinj)!)* 
did not cai>imc wliai roiild ))C* ohscivcd ami felt, Scjincwlial (lillcrent 
or less aullwu itai iau auiuulcs jiinbably played beneath \)ic stuface 
of the growin*; viev.s in the United SLales» especially in the ease vd 
legal ivalism. Thus, judicial authority ^vasVcJuestiollC(l and it was 
doubted that incic rules could Jiave any authority at all. Meanwhile, 
'deinorraiic as]>irations ])ushed the wheels of the soriologiral scIuk)!*. 
further toward soricty and its ]>aris, to a fldscr observation of what 
was going on there and to ihucased eflort to carve. out an area lor 
sindy. 

^ Once offifials^and their procedmes and their pronouncements are 
left behind, a science of law potential seems to fade. There seems 
to be, in the *‘what is law’’ sense, no way to. identify '*it.” One gets 
involved with social structure, a great variety of norms and attitudes 
and actions. Analytical positivism had grown out of a reaction to felt 
chao.s in the intuitive and theological and even illusory theories of 
natural law. In some ways those early natural law views sen^d to 
reflect to a degree the social dimension. We seem to have c^i^e A 
bit of a circle. * 

The next move was up to analytical positivism. The move earn'd^ 
luducnced by the new look of tnglish analytical philosophy and 
reacting to the excesses pf legal realism, H. I,. A. Hart brought his 
iicirlooni into the tweniicih centmf and gave it, too,, a new Iook*.*‘^ 
Legal realism liad in one way caiiic:d on in the. tradition of good* 
positivism. It wa.s an approach that did. not ((>naciJn itself directly 
with values because they were not obsen»ablc or manageable in any 
scientific approach. Yet legal rules were outlawed, too, and what be- 
came more iinportaiu was the behavior of judges. 

But judge^ without rules were not law. Enter Hartl“ Rules do 
exist. Not just in la\v nilcs are used to control 

^ behavior, to justify it, to punish it— in a variety of ways in society. 
Law involved ^special kinds of rules.. Nor w'ere- they self-operating 
rules or pronouncements only of officials. Again^ the very idea *and 
life of law has been rules that sonlcIlo^v control all men, including 
the officials. , • ^ . 

Influenced by English philosophy generally, Hart has seen that 
jurisprudence as a whole has bccn'pWgncd, in the same, way as philos* 
ophy, with u^isleading questions/ It has until ivcniily 'cbntinued to 
Jisk "what is and even, yet, '*what aveaulcs;" Even legal realism 



Koi ;i fo'MuuMit.My on }Ian’s f.>. nrr,jh niul a hibliogrnphy of tils 

PioftAM)} Ilntt tnni Ah.iiytiui! Jurh{nu(inu»\ IC J. I.it.ai. 

I^i>. 37U . 

5.^1. See o'uvinHy V. ■ I Ht CoN.u r i i* UcfcroiKcs hereafter 

3rc laijjrly in tlll^ uiok. uol '• rMl-msitt \ 
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asked and answcraj^such quc^siions. In keeping ^vith the new mode in 
English philosophy, Hnri would instend ask, how are the words **law'* 
and *‘rulcs*’ used. Such questions are improvements not bcrausc il)c 
man in the sirccchas been right all along, but because such cjucsiioiu, 
geared to a special sensitivity to language forms, Jiave a better poten- 
tial for answers that disclose **wh;u’' people arc really talking about/''* 
^lart has used tliis approach, in a manner hefuting his irncliiion 
of jurisprudence, somewhat cautiously. Uc speaks not as critical ob- 
server but as alert insider, guidcii by flashes of light from iho^ouisidc. ' 
In the first innovative flash, he sees that the ’‘outsider** (legal realistic'**. 
obser\’ation, for instance) secs and feels and talks about what is going 
on differently frdn the inside participant. He labels the view of 
legal rea'lisin that rules are predictions of judiciaP behavior as the V 
external viewpoint. From an internal viewpoint, rules of law exist 
-and'we are gci f-rally bound by them, obligated by them. 

The second innovative flash is that the word “rules** is used.wi- 
ously to^refer to differing human phenomena. It is only because of 
the fom of the language and because of tlie common name that we/ 
tend to think of rules as being one kind of thing. The different usages 
of “rule** can be detected by closo-<ii)servation and careful analysis. 

' He concludes that, generally speaking, there ar^ in a legal system 
two kinds of rules: primar)’ and secondary, There arc primai7 * 
which birid ns all with primary obligations and secondary rules tb.it 
do not oblige but confer powers. Within the latter group are several 
kinds^of rules, including those that confer powers on individuals and 
those ihai,confcr powi.rs on officials. More impoi^ani than the names 
and the distinctions is the fact that Han is actually taking account 
of the relativity of perspectives in iliese distinctions. 

Hart also deals with another special problem raised by legal real- 
ism. That theory seemedflib sa y tl\a t law was what judges said it 
.was. According to Han that is at best pnly partly, true. The word 
he liscd to prove the existence of a legal rule is a word currently im- 
. portant in jurisprudence, “validity.’*^' Judges pli\y‘*a special Tok in 
determining the validity, that is, existence or “lawncss,** of a legal rule. 

If judges ‘operate within the powers conferred upon them, then 
usually their pronounrcments arc of valid rules which are binding. 
Judges iiuist operate according to accepted traditions, practices, and 
j>ro(.edurcs. Similar analyses apply to legislatures and admiriistraiivc ; 
- bodies, apjjarcntly. • • . , 






*>’», l*Iie mrufj inHtinirr i-u it.iH fccnjv in )invc been from 

(oir*. Julies vi'.i in ;nul j. 1. ,\iisi:n Omi Aiis(m), The 

\ lM.rn the ii|i|iiri:u It. an nnfiJrlunatf 

mi’-ii‘;tiivf. >. •. ;;cncially WAksm/;. Kr.unii J'lnuiyti'MV .Sim.I' IO(K) (1958). 
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Another injport«'(iU sot of rules are Uiosc called **m!cs iccogni- 



lion." Tlicy arc pervasive and aic ilic jneans by wlildi otiicr rules 
arc uliunately determined to be valid. While thc-.c lulci arc not 
actually knowji to all individuals, tlicy are pcjicniially knowal)!e. Jn' 
die mcanlimc, of course, judges have special knowledge of ihcsc rules 
and special expertise in evaluating claimed nile.s by means of rules of 
recognition. Ap])arcntly included. among the rules of recognition is one 
nccoialing validity to ^ihc pronounccinems of j^jdges when issued in 
accordance with appropriate j>nKess. Of coiir.se, other rules of recog- 
nition indicate when a statute oudanks a court derision, or a con- 
stitutional provision oupanks them both, and so forth. / 



Hart does, not^ regard his analysis as complete. Rather he sees it 
as a framework for further exploration. In that spirit it is our sug- 
gestion that our o^vn analysis of the lawyering process places lawyers 
into Hart's analysis in a way that he has not yet seen and in a way 
quitfrvconsisteiu with his analysis. 

Hi^ emphasis is still on the authority of law, the authority both 
of ofiicials and of rules.** But inchoate in his analysis is a view that 



That comes from his view that reriain rules of law confer powers on 
private individuals. In Hart's perspective, the balance of authority 
of cours^ re.sts with rules which arc complemented by officials. 



private individuals. Perhaps that is wliy in a sense lawyers are sworn 
into office with a tenure somewhat akin to that of federal judges, 
W'hile Plart could not concede that lawyers bind individuals,, 
neither is die. authority exercised by judges strictly of that kind. What 
judges do in this respect is to determine wliat rules are valid and it 
is the rules \yhich bind individuals. La\\7crs seem to have a similar 
power. It is true that judges have special insights into rules of recog- 
nition which provide the tests of rule validity. It may be that in the 



have an even greater cjiianliim of such insight and expertise. But in 
potentiality, Hart sct?ms lo.say that rules of rccoguition are accessible 
to all citi/ens witlMui tlio uccc.ssiiy of judici.al dctcrmiiiaiion as a 



Uiv. Ituo V , ' 

jS. It JiiiN l)cnr;paitl dial Har( iv i\ ’‘iilnr.'d*’ be (.him* his chitf concern h to 
pusfm* private autonomy againsc vnntuihmrni. Shki.vv, I.vcausm 

il l’.: (Hil)!). relyjn;; on < vom >h*’. in U\\:^, l \\\\ I.mrRiT, ani» 

Muiiuiiv Many lawyers air imohol ih.u luvX of libciality. 



Laroyers in the System 



the auftiorily of law is alJtst invested in persons wifb are not officials. 



Put most’sTmply, our analysis has shown that a special authority 
rests with lawyers. It is an authority closer to that of officials tham 



sense of breadth of involvcinem over the totality of law, la\\7ers 
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picivqiiisiic* (o rule validity. It is ‘"duly when there is doubt that 
judges arc needed*. When doubt. ri>c.s to insoluble dispute, then judges 
may have, to resolve such doubt. Uul lawyers ;^vc there first, almost 
without CNrcpiion. While lawyers* dispute sctllcnicn is do not have 
a Mare deci.sis impact like that of judges, jupbably their Aformal pro. 
ccs.s solves more in number, and probably a greater vancty of lecji- 
niquos of interpretation are used, as earlier suggcsteci: 

There are other kinds of dmihi than disjnucs. Judges ordinarily 
power to resolve ‘doul)is short of disjnire. Lawyers do. A\'c- 
may call it advising pr cdunselhig, but the lawyer’s 'office is usually 
one df auihoricy in tlvis .respect. An individual is not bound, in. 
Hart’s sense of obligation, by what the lawyer says. But if the lawyer 
is correct in his analysis, ^hen the individual is bound whether lie 
fqels it ormot. More important is the feeling of bindingness and it 
would seem most likely that many individuals feel bound by the rules 
which* lawyers reveal to them. Eycn if the feeling is missing the belief 
is there. 

Close followers, of Hart may object diat. he makes it quite clear 
that it is not the feeling of ol)ligation but the fact of obligation that 
counts in law. However,, thoughtful followers' will realize that Han 
is referring to the supremacy' of valid law over private contrary feel- 
ings. In the lldn of situations, it seems likely that individuals fed 
bound when they are bound and so notified by appropriate authority, 
for example by courts ind by lawyers, at least by lawyers in nonlilfgal- 
ing unilateral situations. It might be further objected that lawyers 
arc not really- the ultimate decision makers because they may he 
declared wrong by a court or administrative official. But these bodies 
in turn may be* reviewed and reversed. A person does not have to 
rank at the top of the hierarchy to be an official or to have special 
powers to determine when latvs are valid. Can there be any doubt 
that in the total. hierarchy of jmthonty. laVyers have special powers 
vested by law and acknowlcdgcclby individuals? 

Citizens do not go to lawyers only in doubt or dispute to deter-, 
mine if they have breached legal obligations. They also go with 
respect to potential future obligations, as well* as to obtain aid in tlie 
exercise of powers conferred upon them by law whicli requife the 
special knowledge that usually only lawyers have. Again, special 
knowledge may be tanianionm to special ]>owcr. We have earlier 
au:d\7cd this jjower in terms of its preventive practice as]jccts. There 
may be the acquisition of beucftis as Well as tlic- avoidance of sanction. 
J'lulhcM, ihue may be involved ibi woiking out of a legally sanciioiv 
ed and )aw\cr ainujged ’*priv;ue oiderinji.** by^suth means as coin 
tiacts, for iiiUancc. f 

AKo non that <iin e.iiilrr (xploiatiou (anies (he analysis df rul/^V 
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differentiations further along in the diieciitjii tliat Hart has .started. 
j-[e. ai^p^irenltly has not yet. .seen that lawycis jiiay operate otherwise 
Vith rules than do either judges or ]aivaie .individuals and that >sudi 
' usage wouhl prove tUc existence of*'difIcn ni rules and j)0\vcr.s for 
lawyers by the very means of analysis wliidi Jjc has used to make Jiis 
beginning clifierciuialions. Our exploraticm hardly exhausts the total 
possibilities even within the lawyering jnocc.ss, let alone in society 
at large. 

Our exploration ahe; carries into an analysis of lads analogous 
to die analysis of rules. No more than with rules can the nalme and 
.significance of facts in the law and the lawyering jrrocess be discovered 
let alone appreciated under the assumption ahat iheie is only one 
level or kind of fact, even though the shift in usages^ not readily 
seen. So we^ have suggested that this generally neglected dimension, 
entirely iicglectcd by Hdrl^ be pursued into tlie different areas to ful- 
fill all the j better the multidimensional analysis of law processes 
suitable to this age. Such an analysis can be carried beyond the 
discussion of law, and lawyers, and facts, into the total legal-fact 
terminology . and beyond. We would avoid, however, the mistake of 
legal realism in running too fast to see what has been overrun. 



The Laxoycr and MoraUly 



Analytical positivism does not today ignore the relationship of 
values lo'law, but it does mininu/c ihen^“The cuvreni debate is not 
in terms of value.s but still of morality as it was for Austin.®® For 
both Austin and Hart, the exclusion of morality from the legal frame- 
work is not so much a 'separation from moral influcnce or even from 
general humanitarian pressures in the evolution of luyv or even* in' 
the application of mips of ambiguous purpose. Rather, in, this per- 
spective, once law is promulgated validly, it should be strictly ap- 
plied in accordance with other rules of application. Morality 'influ- 
ence should not sway thp application of vlilid rules exceptoo:change" 
' them before application* by appropriate procedures. Otherwise law 
becomes relativistic to the particular case or situation and is no longer 
law because it is not general in application, nor stable in expectancy; 
it is thus arbitrary in decision and promulgation. To Hart such 
pressures seem mTC.ssary Uy preserve la\\*- as gtncially ju.U, that is. 
to prcsciAC it ns law. ^ ‘ \ , 

Such li prehiisc rctpiiivs in n decisioji maker an nloijfiiess from 
the p|c;u: lov mercy or (or equity, for fair ucatmciit if not in the 
‘ namc^of la\y then in ihe name of (hnl, and from emotional or p.sy 
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chological involvement in (he Ii\W of inclividuals whose incrits lie 
somehow outside (he generalities of a given law or of law generally. 



If law is to he changed on the spot, it is^noi to he just for, the sake 
of an individual if there is some reliable promise, hy ride, that a 
general significant class of* like cases will be treated in like fashion 



not be aj)plicd except hy virtue of pre-cxisitingj^rnlc Certain kinds 
of legal relationships such as those captured in property and ctffitiact 
^ rules arc so important to the preservation of society that they should 
^ not be altered in the judging process, perhaps not even by legislative 
process, except ver)» slowly to lu'ct the change that society itself has 
produced outside the legal sysi::M. Certain kinds of freedom and 
cxpettaiioiis that have traditiotially been protected within the law, 
for example by the Bill of Rights, should be preserved most of all 
against invasion by law. And so on. 

True enough, law's structure is dependent upon social values; 
but then overall values arc dependent on the integrity of that struo 



.structure arc what guarantee the structure and the society against 
chaos, tyranny, arbitrariness, and impetuous or selfish changes that 
may cumulatively undermine or destroy the structure and at the same 
time precious individual frccdoin.®= 

So, in Hart s view, while there, are mmal obligations, even of a 
primary kind, very often they are apt to be embedded in law already. 
Generally speaking, where (licrc'is conflict between legal obligation 
and moral obligation the importance of the legal system to the pre- 
servation of society probably gives higher priority to the legal obliga- 
tion for the sake of society, than to the private or Small group piofcil 
^ obligation despite the possible loss to the private individual o^ small 
group. If the moral obligation wins out against the legal obligation, 
the legal sanction is justified .against iho^hooser. Of course it may 



CO. See Wcchslcr, Toward Nailrat Priricijjles of Comtitutional Lau\ 75 
Harv. L. Rev. 1 (1959). V*/ . 

Cl. On tlic obwr\‘Dtions of hns paragraph see generally FULLrji, The Moralitv 
or Law, especially ch. 2 (I9G4); in which there seems to be much .agreement with 
rclatetlwMCv.s r,f Jlart^ • 

61;. ShUa) dc-cnij>ha ircs wlj.ai appeal to be air aiiilioritati\c component in 
aiirt1yfic;i) j^f-.iiivi'.in ^;c*r.riaUy, See^l^'»u• 5^ .wlmi. PmlrabJy Hart dors despair 
of Irgal yralislit' piisli inr general refonns through lau\ or al le.isl* ihrongh com- 
mon Jaw. Hut even if (he lolc of goveinintnt Unough law \> Umitcdi in ip 
splicrc it is supremr iion;i(»vi'niiiient.Tl rnno.n liinnU. 'riieic h a nic^' 



when occasion arises.®^ But even then, (here arc guidelines, rules, aud 
piotcdurcs for the mechanism of change. For instance, it is in the 
nature of sanctions such as those of the criminal law that they should 
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be true for the indivkliial that €>bccUciKc to la\y will bring moral 
'sanction upon him)^ It seems to be in ilje society's best interest for 
law to function in this way and for citizens to expect it to function"' 
in this way. . 

How, then, do Icgal and jnoi.*l obligations run witli respeej^ to 
lawyers? If they are merely cili/cns tliey should be obligated to law 
in the sam,e way as any man. Officials arc control led in that way. Yet 
this assumption can readily be put into doubt as to lawyers. Interest* 
ing qu^’ons can be raised as to the role of law.ycrs in the law- 
morali/yrclationships. 

A lawyer is not free to commit murder under the law. That obli- 
gation is both legal and moral. Yet he is legally free to aid a murderer 
to avoid the sanctions of law so long as he acts within the procedures 
of law. It is possible to argue, of course, that no man is a murde;*cr 
until adjudged guilty by a jury, but sucli argurnchris definitely 
cloaked in legal perspective. It is doubtful* that many outside the 
profession believe the jury to be the only valid factfinding or value- 
finding process*®* Of course, it might be argued further that until 
jury judgment; a man can only be morally guilty and be therefore sub- 
ject only to mdral sanctions. )Such argument will sway a few minds, 
but murder will out in^>riy^tc judgments, even if it does not in 
court. ' ^ . 

It is not that tlic aiding la^vycr himself breaches the obligation 
not to murder, of course. Yet, no nvajitcr how. we may rationalize it 
the la\N7er within the legal process, in his role as advocate and cham- 
pfon, is not only free but expected to defend a. “guilty*' man to the 
limits of the client's desires within the legal processes. At least, so 
may it be viewed from the outside. • 

This champion role seems likely to extend beyond the criminal 
or other, litigational forum to avenueS that are not so well lighted. 
How far should and does the role of lawyer go to aid a Hient in 
doing battle with the law itself? The traditions regarding defense ofl 
accused persons is easily justified in terms of protecting the innocent 
as well, putting a burden oh the state, aiid so on. Wliat of corporate 
crimes? Consider the minor example given carlicVi the lawyers deci- 
sion not' to register a foreign corporation as doing business in the 
state, to risk the legal sanc'iion instead. Within Holmes' viewpoint 
on the matter, a ciii/rn or a corpuration has. that clinin;*. Hut lliat is 
not Hart’s vietr of it. Douhlli ss tlicrc arc liumeroi* •* bii> or j};ulcnis 
of “civil disobedience'* of much greater magniludc in the business 

OS. I .aw school piM spec lives pu»li:iblv tr.msuut the ;Utiuulc. into Iho lawyer vug* 
process th;i( ihc trial is the iihiuiaie in ami aour;uy in hulfimting. Cf. 

ShU;a‘jj iumnieiUs on ihc politic *! tvial. Sm.i.VR, I.n.nio.i H:5 51 (1901) and 
lawyers’ ideology' al MJH. 
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, world— aud not jusi in tlic biisintss world-bolsicrcd by lawyers* 

opinions or advice. 

rerlT/ap.s a lawyer is not obligated to a'id in- the cnforccnieni of . 
law unles!j ilic pariinilar law is^ilso of moral magniiiidc. He would 
himself be an acccssoiy to advise a murder or a robbery or cnibc//le ' 
moiu on the ground that the risk of legal s.inction miglu actually be 
slight/* How a'boiu aiding or ’abcuiiig a monopoly or actions in re- 
sii*aini of iradc?^*' ^Vhai docs it mean when a lawyer takes an oath 
. to uphold the law? In this period, it seems likely that a lawyer who 
advised a iie.si):is*; in aid of Negro mural rights, in the process of 
- piiblicuiug the Negroes* plight to aid ultimate legal change, would 
be j)erforming a desirable role not only in that advice biit. then in 
bending eveiy rule to protect his clients from legal sanction/® 

There probably is a difiTerence of some sort in advising a client 
to breach a contract and pay the penalty or even to^uttev a libel on 
the one hand and on the other advising a brcarli of criminal statute 
which is in breach of morality of the entire community at all class 
levels/^ To aid in civil rights movemenfs is to pit one morality against 
another. Criminal laws, generally, involve class coercions, one class 
against another; not always, but very often, lawyers ought to be 
free within the law to promote changes. Would that extend to j>vo- 
motihg a sex* morality of one class agaijist the law ’which promotes " 
middle class se.\ morality?®® Surely upper class persons find protection 
against siich laws. And compare the laws regarding divorce. Hero we 
rnHy-camouflagc the law-moralities conflicts by reverting to legal real-“ 
ism and saying that ‘the law on the books is not the law/* In a way 



Cl. Note, Advising a ClictU as to a Future or Conthwing Crime, 18 ^VYO. 
L.J.C5 p963). « \ 

65. Stonf., Social Dimessionsv or Law and Just ick 443-47 (19Gtg, discussing, 
the cJifTiculiy of proving violatibns of aiiiiinist laws and the inadequacy of sanctions 
weighted against the firofil motive. Scc'aho bi;vv, Corpokate Lawver, Saint or 
S iNSFR (19G1): I‘aul, ftpstotement oj the l.nu* oj Tax Avoidance, in Studim IN 
Fill mt Taxation* 9-157 (1937). 

GC. Here one morality meets another, I.awyc*rs in the South, and very possibly 
cbcwhcie, who attempt to uphold "'ijie law of the land*' run the risk of tltc 
de^tnictive sanctions of local p<jwcr figuies if not of the community gcnci*ally. 
' rplliit, CoiUM/*/ /or the VnliofAtlar Cnuu'\ 77/c Hazard of JJeing Undone, 4% 
N.C.b. Kr.v, 9 (1901). On lawyer duty to push civil rights, see Tinnclly, The 
Lawyer and Civii \(^ CA’iuen.u. \.A\\\ 24 (1901). 

67. Caki«* . l.\wvjp*i* (U' .t*; d(.*ls with the. text kind of problem to 

some extent. While he makes a l.jetwccn the* internal norms .of the 

piofe .Hoti aia! fou*mi:uity nonu-. gem ially,. hi* fails Vo maintain the diffienlt 
diitim.iion. * . ' ^ * ' 

CH. ‘FkM.MAs*. I.ro.M l.Miuvn \\T.N<. AMI C*or\sr.i i.\r. Iffu 32 (190t) presents the 
iepoit of A lawyer on his Itandling of tv.o st.\inlory rape ensos. See especially 
FrofiSior \V()r.uith*» fnimnenis on ihv thoh of moialili‘*s at l/U 3!:. 

69. See the general turdings i.u. llirMouflin ot .ind piactic^.* in this are.i. 
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ihat is a fiction which is not consjslcnily aj)plicti. \Vc do not say 
that it is legal to minder even though iiiurdcis go iinj>unislicd at 
dnries. , 1 \ 

Lawyers, jiiolmlily come under law* *n)oraliiy bim^ siuh as tempt 
jio other class of iiKlividiiai.*'* What is a lawyer lu do when pressured 
);y clicht demands to proinruc ends or incans lliat arc ({iicsiionablc 
in light of die Idler or sj>irit of dis< ei njldc rules, whether judicial, 
legislative, or adiiiini.strativc?'’^ He cm find niost convenient ration- 
ales in legal nali>m, bin that is one reason so many do not like legal 
rcali.sm. It conskleiahly weakens i!ic'| rnuhoriiy even of clear 

What we ma)>l)c coming to in this analysis is the suggestion tliat 
no matter wlial law or legal system is in tlie Martian sense, and even 
if we did agree that the lawyer is pan of that legal system in a signifi- 
cant way, when we 'come to the consideration of morality and values 
he is not just a lawyer, he is a valuer.*^ He is part of two systems, 
the legal syslcni and the value system. That fits our .earlier statement 
that lau 7 ers are (‘ommunicams between law and iiidividuiils. He 
f icjncscius them hoth at once. Such, is his obligation and his role. 
He fakBs special risks and perhnjis therefore should receive special 
immunities when acting as lawyer-valuer. When the Canons of Ethics 
s:iy, *'Do not become iiivoli^cd, lawyer, in a conflict of interests/* tliey 
do not truly embrace fiich niauers. Of course a lawyer's overall ethical 
)>rofilc is hardly limited to inlluejKC from the Canons.'^ 

These arc matters that iiiiglu be jnobed inuth further. They raise 
serious questions for Icgal cdiuainn. If lawyers become involved in 
law-morality conflict, fliey .slumld be prepared fully to handle them 

O'Gorman, Iw\wvers am> Matrimonial Casf^ |(19G3). * 

70. For comment in die tax practice area, see Cahn, Ethical Problems of Tax 
Pracliiioi^erSt reprinted in Confronting iNjesria: 259 (L. Cahn cd. IPCG); Paul, 

- The Responsibilities of the Tax Advis7i\ U. SoT Cal. 1 950 Tax iNsf^” I . 

71. Or “ethical.*' Carlin fnuls that ihc elides of the lawyer^ he quesdoned in 
New York City arc shaped, inter alia, by the pressures of clicnis, which is no 
surprise, Carlin, LAWYm-* X^tuics eh. *t (19GG). 

72. C/.^lhc comments in noXes .58, 02 s»/na. A lawyer wlio is a Ic^tl realist, 
, Or pcihaxjs an unconscious mninpnlnior of legal rules, may be quite free to let 

prevalent or even private moial pressures come through bis legal imerprcuuious. 
the analysis under “lViiM))\iug the .\cid of Legal Rcnlisin,*' text accoinpanyin^ 

* poles 42-4G supra, 

73. C/. an impact of ,i funniounl au.alysis of bwyei's wiih respect to iheir 

polic)’ r-m\ .voi^d value sigunU.mcc. .See aiiiluniiics cilcil miles '20. 27 fujna\ 
krastin. The Lcuy'cr iu Soricly^A Value AitfilyHs, 8 W. Rrs. L. Rrv. 409 (I9.57)r 
Mcnougal, LtUk <»> »j o/ Didniotr. A Polie\ OntnUtl 

1 Na'intAi. (1950), who Mes l.iwyers as liaxiiig j^ignifuant pulicy 

infiuciKxv h' nuiliiui; rln\ advivcrs to lop )»uluy Nh.i 4 *ei>: V*. pKowN, l^Wu:w», 
Lvw SenooLs AMI mi; l*i mic SyKvu'.r. (19KS). ^ 

,71. ('Jlamin, I vuuKs* Kniics ‘I lii> \\\nl op.ais die ejoov to thp kind 

<-•1 impiiiY but we slid nceti svi.nu lUTuy, t loser lo pailuipani-obscr^'adon. 
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and to know how such mniicis arc worked out in the course of 
lawNcring. They should become au'arc of the known and the debat- 
able obligations. A law school cannot do its job well and be just a 
law school in tlic Hariian pcr^pcaivc or in the related positivistic 
pci.'jwciive that ranks so high in ilic Lhiiird Slates legal educational 
pionic.'* .'riiis is not to say that ihe>c pcrsj)cciivcs do not contain a 
high level of moral altitude, at least to ihc exent that law j;p. 
inforecs moialiiy.-'’* Positivism's icai of icgnl rcnlisiu may partly have 
been that it was canying positivil^m too far, to the point that lawyers 
might be amoral in disobedience lo’tlie morality embedded in law 
itself. But to the extent that law is middle class, morality, and not 
overall morality, the camouflage of values that lies in typical positivis- 
tic analysis in die United Stales is to some extent, then, amoral— 
not fully conscious of morals and values. 

There will be resistance to all levels if the argument for teaching 
morality as well as law in law school is left at this level. For one 
diing, it will be, said that such education is preaching and imprac- 
tical. But die suggestion here is iliai the practicality can be proved 
in the very, process oruncovcriiig the conflicts, by dealing with die 
kind of probleihs diat lawyers face. The attempt in such process 
should 4iot be just to prove what law is in the traditional sense, not 
just to t&ach piudents how to deal with Jeg.al problems from the old 
perspective, bpt to gain a new perspective on the social problems, 
faced and handled by lawyers— as well as those not faced. The inquiry 
cannot l:ie made\by jjcrsons who close their eyes or see with stereotyped 
impressions. ThT^oblems and the vicwjjoims must be seen as diey 
exist. That, of course, was the legal realists' desire too: not to be 
amoral,, but to find out* how to be really moral. A resistance to (he 
effort of such discovci7 might partly reflect aioar of discovery ^adl^^ 
than merely mom] concefn. But open minds’ can grapple with suclv- 
problems, having learned from past mistakes. All of learning comes 
to that, leaping over tlic mistakes Jiiadc in die process of discovering 
and pursuing truth-and values. . 



75, C/. I.awwcll & McDougal, Legal Education autf Public Policy, 52 VaCE'LJ. 
203 (1043), going Juudi funhtr in analysis than the icvm morality, certainly further 
than Hart or Fuller want to go. piobahly further (hau most peiT^ons in the 
piofc^sion arc willing to go even truhiy. .Src also Stum*, I.^^.AL 15h«catio.v Axn 
Fi ni te UrsroNsiAiLU Y '1 hi pvc^Mucs lor much lioyontl |>ositiv)sm 

law school au' nmifnfiM;;, :i. cvcltlcn! at the Conrcrehcc at .Orry* 

stone Lodgr, rote 1 Vet one f.in”n[ simply icatli into the profession and 

ch;ne,»e its valnrs. Heali ’ i -mm* to c;!! lu'i hn on tin* e values— and 

i.e base a *h»i uf ihai ^ thfu f»n ,n> a’lMi pt ti# .'.p'anlative hypothec*- 

.Shot I of rcVo!;Mi'in, .si,< fi s;i:p. a:. n) anirnih nt: lo icfovin (•Horls. 

7h. ^[I’j’^n 'liy tin ’ jiaiath-i; <)■. * . •> |r>f l.iw .iiwl inomliiy] is held hy 
ilunt eis who have ;» l.t i.n M . t . i ..hiliii ami gnat uh oiI I'auicsinc.-i* 
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seem (iuing to uuny lu jhink 
0[ course old conimitiucnts 



Despite all we have iaid^ il will nut 
of law in terms of lawyers* aciiviiies. 
cannot be easily jchicated. Yet we would regret lo:)ing our way for 
ilic lack of su/taldc definitions. livsciKially our theme calls simply 
for a clear.cycd look at lawyciing as a ipecially significant process of 
Innnan interplay relating official derisions and private activities to 
each other. Sociological jurisprudence and legal realism lead readily 



nt i)athways.* Analytical posa 
to ignore whai arc regarded 
norms, cither official or trans- 



in this direction as ope of scvcial relcvai 
livisin and natural law approaches tend 
as mere imjdemeniations of controlling 
cendent. Of course all these ajjj)road|cs arc^ grounded in varying 
ideologies. As we see it, any ideology Remains footless without a com- 
jmmicativc nexus to the society from which "it sten'is. In the end, a 
legal theory must make sense to those Who wgvk with the stuff <3f law. 
Mayl:^ there will be some who-wll believe" with us that it is now 
politic to attempt at least some minor span across one of the valleys 
of misunderstanding. 
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, HUMANISTIC LAW THROUGH LEGAL 
EDUCATION . 

RoSerf^S. Redmoxinl* . 

P ATTERNS of personal experience assigfi to law the nature and 
extent of its humanistic qualities. These patterns derive from 
» human interaction in which law may be or is a subject. Law is prag- 
matic to the individual and therein lies much of its value and its 
• meaning in human terms. It may be "in touch”' with hurnaji' experi- 
ence and thereby more likely serve humanistic ends, or it^may be ."out 
of touch" and foment various forms of negative reaction. * 

On sight, there is little news value in such general propositions, 
However, the .places' where orre- chooses to find law as a subject in 
ljuman interaction, and the peculiar patterns of interaction that attend 
Imv in these v'arious places, are of some hew importance^Traditionally, 

^ one searches^ for the human meanings and characteristics of law in 
relatioif to trial experience. However, if this becomes the limit of the ' 
Search it is as if the true tes^bf laiv are in its official and. recorded 
Workihgs,. and related personal meanings and experience are but liter- 
ary comment on this process. "Real law” then exists only in .instiui- 
tional terms, where a matter such as divorce comes within the province 
and the standards* of litigalioh, and not in personal terms where.it 
conics undci' less certain pract.ices. .'lild experiences, in atto^)i€f<licnt 
.relations. The proper implementation of predictable standards and 
pihrednrcs is iinportant, and related praciices'.and cITcct.'Svin personal 
, behavior are not customarily regarded as. an essential iiart of tiie leg.al 
eoiufxt. Eor example, tax'work in the Icg.al sense is. statutory cvusiriic- 
rioii in tlie antiripaiion or avoidance cif litigation. In its "non legal" 
••spcci it is an .'ttioiiiey cominnnicating with a client about the client’s' 

Of the (!(■;. IrUiiUt h.U*. 
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pioblonvs, needs, and desires where tax law may impinge; The distinc- 
tion between ‘‘legal’^ and "non legal" or "real and "solnclhing 
else" defines law-in ways that give it, or fail'io give it, meaningful, or 
accejit.iblc hum.tn value. - . • ,i 

The point is better put if we regard hunran experience with law in 
the formal legal learning process involving laAV student and law teacher. 
In [a later] issue of thisTreview the thesis of luunanistic law througli 
legal' processes U’ill be further developed through an examination of 
the legal counseling process. 






Legal Education 
. / 



• It is latv, tire subject,: that occasions the interaction between the law 
student and the law. teacher. In this interaction framework, law is 
•essentially what the law teachel- is able and chooses to teach, and it is 
ivhat the law student, needs, chooses, and is able to learn. The l.aw 
teacher regards law in terms that reflect his own position in an insti- 
tutional universe dominated 'by an inexorable sense . of particular 
'values, a fairly fixed method of inquiry and a highly traditional tech- 
nqlo^'. It i§ an institution that has largely formed his own beliefs and 
skill?. In .the best sense of the arrangement he is a professor and skilled 
advocate; in the. poorest sense, he,is too much of a brain-washed agent, 
The law student, on the other hand, is a bundle of spontaneous aware- 
ness and beliefs grounded in the fr.amework of his stage and place in 
life but' he mostly lacks professional direction and intellectual disci- 
pline. His expectations regarding law are close to the psychology of his 
experience and therefore highly fused with emotional and moral di.s- 
po’sitions. 



. The Status of Facts in Law 

The morphological' characteristics of leg.al education arc of con- 
siderable importance. They arc-an essential part of the interaction 
bettreen the law teacher and the law student. Typically, the first con- 
cern is with the awareness of experience, or with what is somewhat 
•facilely called the “facts of the case." "Facts” in legal education are 
prefatory'and this implies secondary importance in leaching and Ip.vn-^ 
ing. 'I'hey are in the nature of v>n :rc^ount that sei ves and snstain.s sonic 
subsequent inquiry. It is the nir.ans and end of the subsequent in.qiuty 
that is the web of law learning. 

• Fads in this context arc iif)t, ami perha])s arc not intended to he, 
fully accurate or complete information about exjicrieuCc. They arc 
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approximations tailored in their essentials to jiicf. I'm; ii>--Tis of brevity, 
simplicity, and clarity. They arc the observable or srij)ulatcd dciails of, 
for instance, a decedent’s intent to execute a\ svill which bcconu'S a 
subject of litigation because of a legal qucstiomaboiit proper or effec- 
tive cxcciiiion. They do not concern themselves with the attitudes, the 
unccriaintie.s, and the conflicts that lay heavily infthc thougiits and feel- 
ings of the decedent as he shaped the details in the first instance. Nor 
do they much concern the behavioral cfTcct.s of jthc decedent’s success 
or failure in executing his decision. In short, they are not much con- 
cerned with human consequences, except perhapi as these might relate 
to a matter of "justiefe" as this is adjudged frorn the tailored presenta- 
tion of experience., • . / > 

There is an unquestioned convenience in such a view of facts, espe- 
cially in a pedagogical contci^t. tliat is principally concerned to teach 
about other matters. Facts act as. cohstructs/ They have qualities of 
plasticity unlike that in a real svorld where /they lend to follow or to 
be a part of relatively orderly patterns of experience. Their intent and 
character can be freely interpreted as if they arc a part of any or no 
system. They are only crude in dimensions and characteristics so that 
they can be stretened or narrotved td^fit logical or legal propositions. 
The. plasticity freely given in latv teaching may seem abhorrent .until 
we consider tliat it is such a vietv of fact as a determinate variable that 
enables the traditional system of anal\4ical inquiry into law to estab- 
lish the detcnninacy of latr. Complication and proliferation of fact 
-venders confusion in law. This is notably so where law is a closed 
system concerned only with legal ana ethical ’‘truths’/ mostly logically 
derived from a preexisting framcrvqrk of propositions that are fiction- 
ally regarded as constant. I - / ' 

It is in humanistic terms that there is the greatest lack or loss as a 
consequence of the kind of intelligence about facts shared by the law 
teacher and the law student in law learning. The student’s more nat- 
ural and untutored sensitivities to facts and to the psychology of experi- 
ence are blunted rather than developed. His regard for siich matters 
as the liuman consequences of law may be deemed irrelevant rmle.'S 
it fits the narrower instituiional framework of right.s and wvong.i as 
determined by law and equity, l.c.ist and worst of all, perhaps, he 
learns and clevelop.s no framework, nieihod, or skills in fact inquiry. 
He must rely mostly on logical interpolations from direct observation 
or aaamiu witli little or no intuitive or psychological skill. His judg- 
ments arc imiJicssionislic and are not carefully grotmded in any I'cli- 
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al)lc interpretive framework for luiman beliavior. A narrow, undevel- 
oped view of fact problems and a disposition to be preclusive about 
fact situation tends to be encouraged. Tlie law tcaclicr, as a product 
of tlic sysfiem, g;cncrally has nothing further or better to offer the stu- 
. dent ve^.irniiig tlic determination and tltc importance. of a meaningful 
and thorough fact inquiry. In truth, since his strength and contribution 
lies in other kinds of inquiry, he may view a rhorc intent concern with 
.facts as a maltef of some threat or irrelevance. , ' 

It is the inlcrprelation of experience, more than awareness, that 
engages vthc law teacher. In the realm of fact inquiry this means that 
he is mostly concerned with definition and standards for facts. Implicit 
are premises that suggest that facts are unrdly and tlic frametvork 
within whiqh they fit or operate is either excessively attenuated or 
lacking in . definition or system. Facts from differing contexts and 
having differing importance and differing degrees of validity tend to 
be equated and lumped together. The task of law in the teaching of 
fact investigation is regarded as a matter of defining general standards 
to prevetit misinterpretation of meaning rather than to aid in the inter- 
pretation of meaning. Psychologically, the process tends to whittle 
array at experience. It restricts the range of acceptable observation and 
- inquiry and, at the same time, orders judgment in terms of specific 
and isolated pheno^nena rather than in terms of continuous and mean- 
ingful experience. 

• Fact disputation, as distinguished from fact inquiry, is the stimulus 
for legal and pedogogical -concern. Coi^ict, disagreement and uncer- 
tainty act as a pressure for succinct definition and decisive judgment 
around which the legal view and concern with facts is built. This 
narrowing process is felicitously served by traditional logical modes of 
investigation that are also historically concerned with the systematic 
classification more than with the character of experience. 

Rational Inquiry in Lata 

The large mainstream of legal education concerns itself with the 
proper and effective intcipretation of statements of decision by inslf- 
tutions of legal authority., Skill.s in .cIa.s.sification and in making logical 
inferences arc developed from Sociatic im|uiry into the arrangement 
of laiigiKige, yiiim-avily. The validiiy of inlerprctaiiuii is b;iscd upon 
tlie plausibility of relationships between present and past sttucnienis 
of derivioii. 'J'liis is detennined by taking into considia.ition the hicr-. 
aidiic.il posili(jn of the in.stilutinu of legal aullioi iiy tendering the 
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statement of dccision7 whether the statement is clccl;ir; I'nc o:‘ sup- 
portive, and whether .the decision is a majority or min’/i ivy decision. 
A process 'of interpolation is used to relate the law- j^oveininj^ one 
(iccovut. of factual experience to the law relating to another occoiuil 
of a different hut possibly parallel factual experience. The .'-a me process 
is also used to select and advocate .the law governing one nrcchtnl of 
factual cxpicrlcnce as distinguished from law selection ainl advoc.acy to 
he used in a different and varying account of the same experience. 

Holmes* proposition that "the life of the law is experience" is coun- 
terpoint and expresses an attractive wish bUt-Qol^ incorrect in his 
statement that "logic is the life of the law.’* At least, le^'^ucation 
tends to verify this observation. A stout intellectual discipline is devel- 
oped and maintained in laiw training not only to interpret law but 
also to interpret human experience.- The skillful use of thought and 
language is the outcome of such learning. Disciplined biu also imag- 
inative use and application of logic is a result. Since law is a looye 
amalgam of statements of decision by legal authority, the lawyer learns 
.to operate effectively within this framework and to exercise intellectual 
moves that vitalize and protect legal boundaries in social experience. 

Law learning at^its present best is a vigorous intellectual experience.' 
The contribution to values and perspectives relating to life, an inevi- 
table effect, is quite another- matter Because the interpretation of law 
is a consequential interpretation of what is meaningful and important 
in life, law learning must be I'egarded as a kind of experience and 
direction in humanism. The law student,' lawyer-to-be is so saturated 
with the exercise of intellecliial power under the magistracy of legal 
authority that he almost unknowingly develops an arrogance totvard 
human beings and about the interpretation of life experience. He de- 
velops an aura of certainty in the use and power of his professional 
and personal skills that fortifies sclf-confidcnce and commands respect. 
It at the same time renders him more or less rigid and unperceptive, and 
intolerant to other approaches to and interpretations of experience. 
He is able to develop strong conviction but he| unknowingly lacks 
sensitivity. The struggle to dev. '.ip a consistency of interpretation, so 
imjinriant -in legal education, i.s a struggle to develop confon-nity. 
Implicit is an iantipathy to change. Important references to human 
conduct are in the light of tradition and, especially, traditional inter- 
pmaiion nn,cl acceptance. The need for coutlhuity in the interpreta- 
tion of experience for the most part subtly discourages a more enter- 
lui.sing view of life experience based on jiossibiliiy Vitlhcr than 
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pcvniissihiliiy. The values thus engeni^ered are important but they 
tend to provide and encourage a one-sided and essentially restrictive 
view of experience. J ‘ • > 

The law teacher-law student hrtefaction, by the endemic character 
of Icg.al education, i.s mostly'dn the nature of a vigorous intellectual 
assaiilt. Initially, it is an assault by the agency of the law teacher upon 
the student's emotional and moVal sensitivities. The student’s reaction 
is likely to be one of hurt, resentment and bewilderment. However, 
survival demands the suppression of feeling, and identification with 
the aggressive masticating process. In time, and with the aura that 
power and authority is, given in law anyhow, the student learns to” 
identify with and e\en to admire the law teacher who is overpowering. 
They are arm-in-arm combatants and a strong sense of fraternity de- 
velops. There are later divisions and mutations of loyalty -that witness 
strong, insular fraternal- bonds among practicing attorneys, among 
judges, and among law teachers. 

To many, thisdaw learning experience and, the human interaction 
that is involved is initially and not infrequently ultimately disillusion- 
'ing. In particular, it is the absence of respect for the sensitivity<c|n 
human experience that off^ds. Assaultiveness, even under the guise of 
intellectual inquiry and where there is no counterbalance in learning 
experience, becomes a demeaning human experience. It may be de- 
meaning even in the name of the human spirit and human sensitivity. 
For the successful law studcht’who continues his professional interest 
in law, pride is engendered in the skills he develops, in his identifica- 
tion with a powerful and prestigious social institution^ and in the social 
importance of his work. He is unaware of any lack or loss of sensitivity 
to^human experience. Hfe can properly regard that he is dealing with 
important dimensions of human experience and he may feel that he 
is dealing with the essence or the whole of it. 

The Naliire of Scientific Inquiry ' » 

In terms of learning experience, science ns a form and means of 
investigation contrasts witli the spirit gncl character of legal ih^iry. ■ 
The differences have important iinplications in the regard each has fer 
experiente and in the attitudes each lends to cultivate. ^ 

Tlic contern of .science i.s to inquire into the facts, conditions, and 
cGnsccjneiirts of experience in tcniis of .som'e splicrc of regular inicr- 
aclioit tir inierdep»cndcnce. T'hc “.splicrc of regular intciaclion oi inter- 
dependence" 'is in effect a set of speculative or derivative rules' that 
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account for tlic behavior under inquiry. The suidcat oE sdem; ■ is , 
regularly exposed to ' experimental frameworks oE iiK|iiivy that .serve 
to imjircss upon him the variable charncicrislics and behavior of a 
scgnu’iit of experience put under' scrutiny. A mediating doubt and 
skeptici'.-n rather than certainty or indifTercnce is the attitude engen- 
dered toward facts. Implicitly, there is a concerp for greater rigor in 
fact determination. Facts arc set in the context of a 'theory or a rule 
of law. A spirit of competition is encouraged to test empirically the 
relationship between facts and their theories and between one tlieory 
or set of theories and. another. One detects the same kind of vigorous 
intellectual assault that one perceives in law training but, facts 
grounded in empirical investigation are not subordinated. 

The view of theories or rules in science education is also somewhat 
different from their regard in legal education. There is almost a zealous 
spirit in attacking theory to determine its strength and validity in 
terms of experience. Should theory not accord with the facts that pur- 
^ port to attend it, so that the explanatory or predictive value of the 

theory, fail.s, one perhaps more readily searches for new theory rather 
ep. than for a readjustment or reinterpretation of the facts. Though there 

i are spectacular exceptions, most theories are not such important com 

® stants or seeming causal agents in relation to experience but that they 

can be readily displaced or abandoned. Scientifically derived rules are 
not accorded the same degree of respect or reverence in most instances, 
or the same assumption of validity, as are the legal, rules of society. 
This institutionalized view of rules in science, education acts psycho- 
logically upon the student. It encourages him to regard most experi- 
^ ence in terms of fixed equations with disfavor and it promotes a more 
receptive view toward change. Conversely, a somewhat intolerant atti- 
tude toward constancy and tradition may develop along with a c.avalier 
assumption ab^iit tlic eas^t'^h which change may be generated. 

Findings based on scientific inquiry, as distinguished from the meth- 
ods o£ such inquiry, provide an intellectual paradox. The struggle to 
render empirically-derived know'ledge on the same footing as the 
knowledge developed mostly from assumption and reason is slowly 
evolving into a general disposition to favor the v.alidity and worth of 
the empirical. At the same time, the skeptical appro.ach to facts and 
the lluiciity of theory in scientific inquiry in a universe of constant now C 
findings tends to render, mueh scientific'' knowledge' conditional. There 
may be vast dilTr’enct's in the validity and consistency of knowledge 
witliin n higlily developed .system of theory well-subs tantinted in the 
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inu’iactions and interdependencies of facts, and primitive theory in 
relation to which only small constellations of facts have been developed 
ami tested. Difl'erences may he expressed in terms of probability re- 
p.irdnig' the rclatedness of theory and fact to the explanation or pre- 
diction of experience. The rewards of scidnee derive from new or more 
cevt.iin findings. The psychological bias of the empirical inquirer is 
to exaggerate claims of validity especially for recent facts and theories 
in his sphere of iitquii 7 . He does this by tending to stress a greater or 
more consistent relationship bettveen given fact-theory and a range of 
experience than truly exists. He' also does this by tending to neglect 
or mininii/e possibilities for findings and explanations that either have 
not yet occurred to him or that are beyond his favorite ' frame of 
inquiry. 



In brief, the essential thrust of legal inquiry concerns itself with the 
exercise of governing rules. That of general scientific inquiry focuses 
upon the analysis of cause and effect in experience. In much clinical 
psychological, psychiatric and psychoanalytical inquiry, it is the stress 
on the assignment of meaning of behavior that is perhaps most im- 
portant. ' 

Psychological analysis views emotion as a prime means for the ex- 
pre.ssion and interpretation of experience. Emotion operates in terms 
of a .systematic albeit nonlogical framework of behavior that is in- 
creasingly being made articulate. It reveals itself in symbolic as well 
as:rational conduct This provides a magnified view of experience with 
an emphasis on the atvareness and meaning of non-rational behavior 
and on the complex character of observed and rational conduct. The 
design of behavior goes beyond simple nominal dimensions and is 
traceable through some layers of intent and motive ranging from the 
obvious to the obscure. Both appearance and awareness are recognized 
to be a matter of conl]^lex mental and emotional sets. In this psycho- 
logical framework, intuitive and apperceptive skills can be as revealii^ 
of more revealing in gauging behavior than sucb famili.ar eductiye 
processes as inference and analog)'. Intuitive, apperceptive, and inter-' 
jirciivc skills arr developed in psyebology students mostly through the 
use of tlie pnrticipant-obseivcr medium in dose, relatively informal 
intcr.'if lion with other human heings. Realism may be engendered if 
a personal problem or a dccLsional foi iis .serve.'? as the motivational ba.ds 
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j)i elation of the use of langnayc and other expressive beliavior in the 
•uvo-person or small grmijj sit, nation/ 'l itis serves lo ciicoin:igc further 
communication and ultimately fosters better comprehension ami pef- 
iiaps a wider choice of solution for -the matters at hand. Clearly, in- 
struction is most cflective wlicn it is rendered by a person who is 
tutored in the cxplanattSty frameworks of psychology and knows how 
to “read" behavior. 

Since emotion is typically regarded- as exceptional and unruly in the 
traditional views of behavior it is considered with disfavor in rational 
conceptions of experience, and tends to be avoided. Psychological 
. explanation appears as unnecessary complication to be avoided. Fur- 
ther, the lack of familiar guideposts .in the interpretation of behavior 
. reinforces a feeling of doubtful credibility. 

Psychological constructions of behavior are blends of intuitive obser- 
vations and sophisticated speculali- n that are difficult to assess by con- 
ventional evidentiary tests. The. role of intuition and the substantial 
need for derivation to arrive at meaning and interpretation makes an 
atomistic or simplistic analysis of beliavior in brief empirical or 
rational terms irrelevant and inappropriate. Facts arc difficult to assess 
appropriately if they are isolated from the motivational framework that 
attends them. And, motive cannot properly be reduced to ,»:few simple 
rules of implication. The consistency of configurational patlenis of 
obsei'^ation and interpretation in terms that succinctly points to the 
explanation or prediction of behavioi' is- the most appropriuta means 
of validation. Reference to rules of external conduct provides a lesser 
insight and basis for judgment in determining the validity of beliavior 
for the individual than evidence of consistency of operation. Truth 
here is mostly a judgment expressed in terms of probabilities. Cate- 
gorical determinations of fact freely or forcibly given are an exercise 
in. presumption or in expediency. 

The large area of mutual distrust in explanation and findings about 
behavior shared by die practitioners of law and psycholog)' can be 
•observed in terms of some mteresting parallels. In law. behavior is a 
composition of direct ob.scrvation fortified By fictions and presumptions 
and cemented by means of logical systematization. The jmrin is con- 
formity to an external standard. In psychology, behavior is a, composi- 
tion of direct observation crystallized in terms of ituiiitioii add apper- 
ception and explained mostly in icnns of the systematization of emo- 
tion. 'File norm tends to be intcrnnl consistency of operation. The 
^ competition iir spccul.'itivc methods', and in constrticls and conventions. 
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is move striking perhaps than the indications in either of determinable 
trnthv 

Psychologists, like otlier beleaguered advocates, tend to claim too 
much for their methods and findings, even to the point of arrogance. 
The frame of reference for the analysis of behavior is essentially 
narrow. The operation of emotion is far better undejfstood and system- 
ati/cd in psychological terms, and even to some degree in physiological 
terms, than in terms of the impact of .social processes and social vahte 
systems that also govern and explain conduct. A rerriarkable degree 
of obscurantismuoccurs but it probably has some functional value and 
justification in safeguardiiig tentative knotvledge from»inteniperate and 
excKsive criticism. Rationalists, including the law community, arc 
e.xccedingly distrustful and skeptical, and at times intemperate. In 
large part, this reflects the disappointment and defensiveness that 
attaches to a lack of substantial skill and knowledge in explaining 
behavior, arid to the lack of an effective critical framework. Where 
there is a measure of trust or acceptance; there tends to be reification 
ratlier th^n understanding, and a similar lack of critical skills exists. 

Ctirrenl Legal Ediicaliojx and Problems of Change 

The legal interactidi with human experience and as a part of that 
experience has important pplitical, economic, moral, and social deriva- 
tions. It is a part of the fabric of social history. The subject is more 
thaij a book-length matter. Our continuing social experience today has 
increased in complexity. Our awareness of personal and social experi- 
ence has become more complicated-. The legal ministry has become 
increasingly specialized in a society where specialization's the trend. 
Perhaps these are the current events that address themselves to legal 
education, in its role as mother to lawyer and then to law, as important 
influences in current legal interaction with human experience. 

In legal education today a cohering fwmework and system of rules 
and reason is taught in which the data of experieirce are subordinate 
in emphasis. The method of teaching is in the nature of vigorous 
jntellectual exercise in which the contention pf syllogistic logic is the 
primary mode. A problem exists in finding an a]i)n'opriale means and 
cmpliusis by which to incorporate the powerful development of em- 
pivir il and especially experimental science, with its focus on the 
plicnoincna of experience, and to incorporate the significant modes for 
the e.xicnsion nnd'^nterprciai.ion of experience tlirougli psycliology. 
Nfany legal scholars and practitioners liave not been inscn.sitiVc to the 
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need to develop' lav training in tin's direction. Many note, too,, that' 
continuing social change ancl^tlic lack of good attnncinent to personal 
and .social experience jeopardize lawls standing and com])etencc.to deal 
cfTcctiycly with social and ])crsonal problems. The problem has been 
how .to bring about essential change without doing harm to essential • 
emj)hases and.elemcntA in law learning that are the very cloth of arf 
important intellectual di.scijdjia^rand basic social control. The devel- 
opment of totally new incdiodology and technology .is an unrealistic 
risk. (It may be more brutal than fractious to add that this also invites 
wholesale unemployment and this alone is enough to create myopic 
views of change among legal educators and lawyers.) On the other 
hand, more tepid and fearful efforts to bring about desirable change 
are in the nature of tokenism and generally prove to be inconse- 
quential. 

Problems of attitude as well as questions of intrinsic value have 
much to do with the success or failure of efforts to nrodify legal educa-"^ 
cation. The general dispositiorr is to view with alarm or disinterest any 
new\ approach- that might entertain a shift in emphasis away from 
inqimy into, the vesting of rules and support of rationalistic m^tbods. 
The view that reality experience is expedient in the fact-law relation- 
ship (see section on “The Status of Facts in Law," above) tends to insu- 
late legal education against any serious regard for nesv'er methods and 
substance, for law based upon closer analysis of and concefn svith 
external realities. • 

Much innovative effort tends to be suspect because of its essentially^ 
hostile intent and uncompromisingly negative attitude toward the 
intellectual structure of law. This is especially true of efforts to con- 
vert law into an empirical science, first dearly identified in some of the: 
proposals of “legal realism" more than a generation ago. S.ubtler forms 
of attack may be evidenced under the guise of valid inquiry into legal 
processes by psychiatry, sociology, and other behavioral and social 
sciences, The hostile dispositions come from- within law by those law 
scholars and practitioners who are essentially disillusioned by it, and 
from o^itsidc of Intv by those j-uofessions which seek a base for cxtcncling 
their own range of influence. ■ 

Disappointment has occurred, too, whcrc_expcc tat ions have not been 
le.dizcd. Advoc.nes arc not disposed to- sec the limitations of their 
efforts and emphasis. In some instances, the premaltu c advanccmcri't of , > 
scientific method or psychology as a subitamial substitution for; mctli- ■ 
pds and finding.s in law has only served to reveal tlie primitive state or 
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the .inadequacies for leg;il purposes of the never npproacli. Changing 
over fait and procedure from one institutional framework to another 
wrendios the theoretical processes and carefully worked out applica- 
tions within both. A careful and sophisticated translation and possible 
further development of methods /ind data must occur if newer methods 
and findings adapted from one institution to another arc ncit to be too 
gross or too narrow, or inappropriate in other ways., The tendencies to 
merely append foreign methods and findings to lasv, and to inquiry 
about legal processes in terms that fail to recognize or understand 
intrinsic values and operations, are also sources of disappointment. 
Appendages to law may not contain enough essence of legal experience 
and are of relative unimportance. Inquiry about law is' not the same 
as inquiry into lasv. Investigation by scholars and scientists who arc 
-not legally trained or who are disposed to negate legal operation fre- 
quently is of relatively little probative value in the long run and -may 
hav| little relevance. It fails to come to grips with the kinl^s of prob- 
lems that lawyers and law scholars must face within the context of the 
legal institution and its operations. 

Problems of human interaction, based on differences in professional 
and intellectual identifications, also tend to impede and interfere with 
prospects for .significant change in legal education. Latvyers and law 
teachers are zealous of their institutional power position and their 
tradition, in .society. They tend to view with distrust usurpers who 
would displace or negate them under the guise of social or intellectual 
irnprovement. An uncompromisingly skeptical view, with fear, doubt, 
anger, and di.slrust toward outsiders, is not uncharacteristic. On the 
other hand, for those in la^v who are more strongly impressed by the 
limitations or inadequacies of thmr profession, an excessive suscep- 
tibility and gullibility may develop. They may tend to be receptive to 
new approaches and wholesale substitutions of ideas Without-sufficient 
critical regard for their possibly limited probative value or application. 
Dn a psychological level the attitude is manifest in the form of their 
becoming virtual non-lawyers or legal .scliolais and becoming instead an 
amateur something else. They may regard, othef professionals and 
tho.se of dtlicr intellectual di.sciplincs with whom tliey tend to iclcntify 
with excessive awe. Their own woi til is dcprecaiccl. 

, 'riic representatives of professional and intellectual discijilincs svfiio 
nwglu inte)-:if i with the community of legal education arc also zcnloiis 
advijcatcs for llicir own fields, Cliaraeicrislically, they arc muutorcd in 
law, its tr.'iflilions and its piohlenis as these arc .seen (roin tvitliin the 
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legal instiliition and they therefore or nonetheless have little reftard 

for the iiUellectiial and prolcssionnl traditions of law. They. tend to 
have a missionary view of their function in interacting with legal cdu- 
* cation. This posture implies contribution and correctness for their 
viewpoint and it tends to stir up defensiveness iu/lcgal educators. ^ 

' With these dispositions, the interactions of legal educators and those 


/ 
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of other discijdines is e.sscntinlly guarded with a ripe potential for 
' active hostility. As a first stii^c in development that somciimcs proceeds 
no further, polite interacuon vs made secure by inviting ‘‘outside” 
particifintion on a sharing basis in a sl\aiply delimited area of legal 
interest. To insure against overt conflict over the perception and under- 
standing of issues, a retreat bclyiud one’s professional identification and 
resort to obscure jargon is frequently tacitly permitted. This helps to 
draw the line on a troubling issue, saves embarrassment, and may imply 


-.<r s. 
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that somehow further ci'ystalli/atioh lies within the ‘‘other" field. An 
ij. appearance of interaction may also be effected where out-side disciplines 
are given small, jDcripheral roles in legal education. They can opciate 
. conrt for t:\bly ai\d independently in these roles according to their own 
/ traditions without really becoming involved in the problems, issues, and 
■ . . needs of law training. Law students receive an “exposure” to the opera- 
tions of other fields that tends to reinforce a feeling of.esoierica in iliese 


ft 


fields with ultimately limited relevance to their “real” law intcrcst.s. 
Alternatively, they some t hues become much .-fttracted^o the other fields 
and decide to learn and apprentice- el sesvhcrc than in law. Some legal 
. scholars, working independ.ently or in concert svith representatives of 
other disciplines, have undertaken to apply the methods of other disci- 
plines to legal problems svitliin the framework of research projects. 
Systematic inquiry of this nature generally has not been continuing 
and has filtered very little into legal education. This may reflect that 
.the research "undertaking, is a narro'iv and/or personal interest and 
operates from a narrow base of inquiry that has hardly affected basic 
patterns of institutional thinking about leg.tl c ’nc.ation.! 

The most successful efforts at. interaction hetAveen legal educators 
. ' and those of ot^ier discipline,'; have occuned where a close, informal 
- rclaiiou.sbip lias'dcvclopcd hclwceu scholars. The fiatemal like atiach- 

ment bccome.s the b:'i.sis for mutii;d evplor.uiou C'f idc.is and diswnuna- 
. , livvn. I’he result is c luiracteiistic.dly a joinl-dlori in teaching or scholar- 

• ship relating to a generally narrow range of ittquivy and mutual inter- 
est. I'asic institutional p.aMcrns of thiitl; g in legal education arc, not 
likel . i;i iu' ai!c( ud iniless there is :i gcnei.d Vtiriosity about nndl'ceep- 
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livity 10 vnrious Inu’-rclntcckpioposi lions from another discipline that 
are aiiraclivcly and congenially presented. Tlte idea of two or more 
disciplines within one skull, somehow integrating the bdsl of both and 
tran.shuing tlie result to useful legal skill and knowledge, lias seemed 
to have attraction and possibility. The risl^, and frequently the likeli- 
hood, is that personal or pvofe.ssion.'il reqiiircinenK incline the vari- 
ously trained, person toward a single-minmd, one-sided discipline and a 
single profe.ssional identification. Tilers may be a strong tendency to 
reject rather than to'integiate impoixnnt spheres of influence,'' 5kil).s, 
and knowledge that are, potentially, ihe substance of exceptional con- 
tribution. As a consequence, a true/ exercise of 'issues through diverse 
and at times difficult conception ^d communication frequently will 
not occur. . • . 

Toward a Lnxo University ' > , 

The essential configuratioii of law in its most familiar and tradi- 
tional terms is: (1) a value emphasis on order and rectitude as both 
ipeans and end in conduct; (2) a theoretical-deductive framework of 
analysis, heavily invested with ethical .constructs of duty, right, privi- 
lege, and the like; (^) an assumptive system regarding facts ^as fixed 
elements of experience subject to logical construction within a system 
qf mechanical linkage;, and (4) a technological sy.stem of investigation 
and. decision, based on reason and convention, to make regulation and 
sanction viable. This total institutional framework is a coherent, viable, 
and practiced systeni tvith an integral character and consistency.'It can 
.operate with reaspnable effectiveness where there is a unitary composi- 
tio i of experience based upon: (a) a single v.alue emphasis; (b) a vested 
structure of authority; (c) an adjudicative and a largely declaj^tive 
function reinforced with sanctioning power; and (d) a regard for facts 
as having static properties. These basic requirements are met most 
notably in the in.stitution of the courts and in the traditions of adver- 
sary proceeding and advocacy around which most legal education and 
much legal practice is built. In so far as this is a'major denomination 
of the legal iiislilutioii and serves a strong proprietary interest both for 
law amt for .society, llieVcope of fault-finding should be narrowed. The 
inicgiiiy of tbe sy.stem and (.vcn its effectiveness lias imich to recom- 
mend it. 1 his is true 'as long as one gauges its valnc*o:ily in 'terms of 
the unitavy j>iirj)oses jind trarliiions it serves or is <le.signed to serve best. 
♦' Wlieie ):tw subsh'ibes to :i v.iric.ty of soci:iI interests, the properties 
and the ronfij/iration of law, leg.al practice, and de.iirable legal cduca- 
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. tion arc pcrliaps clifTcrcnt. In a context of various .social sti uctiircs and - 
soci.n] prcjccss, and various kinds of hutrlaii^ experience, daw is a plie- 
nomcnon of cxpcricnrc whose approxiinatwy exadt place and relevance 
is more or less systematically determined througll something like a 
process oKmathcniatical-indiictivc inejuiry, as with other phenomena, ' 
The inquiry is geared to an exploratory framework of theory \s^se ! 
validity is mostly determined hy its ability to explain and pmdict ex- | 

■ perieiice in pragmatic terms. 1-iw is part of a- diversity, nttlTcr than a | 
unity, in which differing purposes and v<alues mayjj^^m'cd. depending - \ 
' upon context. The method of investigation is.^^i.sed on principles ' 
of dynamic relationships within configurAtlo^ns of experience rather 
4han upon mechanical linkage of eyehts. Empirical investigation sup- 
ported by scientific constructs is'used to, ascertain meaning and truth. 
Law'tis a fact variable whose precise characteristics and innuenecs are 
sensecLand adduced, and whose relationships to other ej^efience are 
expressed in terms of behavior probability. . / ' 

In this focus, the primary emphasis in law is on its character and 
operation as an*^tegral "system of inquiry into experience or as part. of ' 
such a system. This is quite distinct from an emphasis on law as a • 
/Sy.stem of aullioritative decision in which inquiry is subordinate. Law’s 
/ system of inquiry is succinct and made meaningful when it is in some 
/ rvay slructured and oriejued so that experience is seen in the light of ' 
law’s potential and actual" systems of authority. At the same time, such 
a system of inquiry should permit the construction and handling of 
experience so that decisions may be expressed, and sometimes prefer- 
abl'Jr* expressed, in possibilities other than the exercise of legal au- 
thority. In this way law as a system of inquiry and as a syst'em of 
authority can be or may need -to be ultimately related. 

The Ifocus on law as a system of inquiry into experience is not a 
novel or foreign use or attribution of law. Some may claim that one 
of the strengths of lega^, education is that ,it is preparation for such 
inq.uii;y. However, it ’is at least dcnibti^ that legal practice and legaL^ 
cducajion serve si'ich a purpose w'dll. L^al education does not serve 
the lawyer who is consulted on a \'arit'ty of personal, social> and insti- 
tutional problems nearly as well as it .>;crves the lawyer tsdio isyttrp-/ 
pointed to operate the rmditioii.'l pccli.'^ni.sms of aijlliority of law. The 
need i.s for cxcellcucc in dcl\ ing’inttr and c>rdcriug the' properties of ^ 
■cxjjericnee, as wJ*ll as exadkneo in dejiuing atid advocating sonu{^ of , ^ 



W the jAi)])crtirs of authority tluit guide end results. ’ . 

\ A truc'uuiversity of law can and should encompass diverse e 
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.systems, and inclliods svitlioiit slighliiig or sulmidinnting impor^aiu 
principles and requirements of learning. Tlie ubiquitous cliaractcr of 
law in luuy.,an experience provides substantial bases for this. Ouc.ofjilic 
huge problems is to determine the substance and organization c|f a 
^aripiig jmogiam so that strong and discrete disciplines within law 
emerge to compete for student interest, develop sensitivities, and vary 
thq perspectives, understanding, and skill the student’ acquires. 

Empirical Inquiry and Clinical Training in Legal Education 

Law’s relation to social experience is likely to be most signifiranj: in 
four spheres of inquiry. These concern: (1) the problem of proof 
within/methods of legal authority; (2) matters of economic organizan'on 
and control; (3) matters' of political organization and control; md 
(4) problems of in'^ividual and social behavior and influence. The 
j^iroblcm' of proof within methods of legal authority is a concern for 
validity and value in die observation, interpretation, recall, and report 
of . experience. The matter of economic organi/.ation and conjtfol 
focuses upon possibilities, operations, and effects, in various tirrangc- 
rrients in economic enterprise. The matter of political organization and 
control is concerned ivith design, operation, and impact in the exerci.se 
■ of governmental authority, The ^rca of individual and social behavior 
and influence is concerned with the range of effects of patterns of po- 
tential and actual, prescribed and proscribed conduct in matters relat- 
ing "to personal rights, /'control and distribution of^personal ivealth, 
infliction of harm on pci'sonal and social welfare, and others. In each 
-of these spheres the character and effect of legal interaction with 
experience is most desirably a matter for sykematic, empirical inquiry. 

'Epipirical Jnquiry suited to the needs of legal practice and legal 
education has a distinct focus based on a concern for (1) personal and 
social wclbbeing within (2) both an individual '^nd. social spectrum. 
The .scope of legal operation sets requirements for structure and sub- 
stance in effective and systematic empirical inquiry that differ from .a 
similar kind of inquiry within other institutional contexts. The nature 
of variables, the relationships studied and the interpretation of results 
witltin a continuing legal framework of ihqiiiry are discrete. This holds 
significuil im]ilication for legal cdutatiou in cm))'iric;d methods and 
fuidiiigi. I'lieie is a basic need for instruction in empirical method- 
ologies. 'fhere is a need to develop an interpretive fraiucwork and 
tr.'iii'.latioi) .'.kills in the methods and flndih'gs 'of other universc.s of 
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cnipirioil incjuify, sucli as the economic, die suci nit laical, and die )isy- 
diologica), so that these become ineniiingfid and iiseiul within tlic legal 
context. Tlierc is tlic. possibility of rcscau ii framed by legal interest to 
provide insight and possible an.sw’crs to problems of especially legal 
concern. And, there is the promise of a continuing franiework for 
inquiry into areas of jpcrsonal and social cxpeijichcc that are the subject 
for pnljlic policy consideration in W'hich law’s role may be vital. 

An effective teaching and learning empha.sis,on law’s empirical rela- 
tions requires that empirical inquiry be an integral pan ol legal edu- 
etation. A continuing teaching and research insiiiuiion geared mini- 
mally to empirical inquiry that is indigenous to law’s interests perhaps 
ought to be a vital part of a latv university. The regular participation 
of law faculty and students, at least minimally and svithin the limits 
of their interest and competence is needed. This and support through 
the representation of vital interests and skills from other disciplines is 
essential in formulating and executing methodology and useful in- 
quiry. The meaning and value of such emphasis and inquiry within 
the context of the latv university transcends classroom boundaries, 
challenges traditional legal methods and perspectives, and incorporates 
ncAV and necessary perspectives and skills in legal practice. This pro- 
vides an additional and alternative set of conipctcnces that arc partic- 
ularly necessary to the significant proportion of attorneys and law 
trained individuals whose roles and functions have mostly, to do tvith 
policy determination, problem consultation, and personal and social 
planning. | ' 

At the level of personal experience and intemetion latv is concerned 
Avith: (1) accurate personal perception and siltficient awareness; (2) a 
proper regard, for personal values; and (3) the effective interpretation 
of meanings and relationships in matters of distinctly personal and 
humanistic concern. The- development of some skill in tneehods of I 
psychological observatign and interpretation, consonant with the re- 
quirements of legal .interest, adds a significant measure of intelligence 
and scn.sitivity to the character of law*. Thos teaching and’le.uning of 
relevant skills in psychologicn] inquiry in legal education is highly 
signific.int for the. iinclcwsl.aiuli'ng. of issue.': <ind tin:, oper.ilioii of law 
especially in matters of family rclationshi]^ in concerns ahont aberrant 
behavior, a’ml in maltcr.s relating to peisona.l rights and status! A good 
■"deal of ivansaclion in. law -occurs through the medium of intcrpcwv)iial - 
relations. This, too, pl.aces a singniav importance on the psycItoUx ical 
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cliinensions of personal experience and personal rchitionships as deter- 
minants in legal experience tending to affect the character of both law 
and fact, 

. PsycliOlogical inquiry suited to the needs-o£ legal practice and legal 
cchication seeks to develop intuitive and apperceptive skills so as to 
extend tlie awareness of behavior. It also seeks to develop more repre- 
sentative conceptions of personal behavior, incorporating both rational 
and non-rational dispositions, so as to increase the validity of personal 
behavior interpretation in social and legal contexts. Theory and meth- 
ods from professional psychology need to be adequately refined and 
geared to fit tlie dimensions of inquiry and the kinds of purpose served 
by law. Caution needs to be taken that there is proper theoretical' and 
methodological reconstruction else psychological inquiry in law be- 
comes an amateur exercise in the problems, methods, and concepts 
bearing mostly on professional psychological matters. 

The basic discipline of psychological inquiry is best developed in a 
latv university through the continuous operation of a clinical program 
for teaching, exercise, and research purposes. The careful study and 
practice of interpersonal and small group relations, in the context of 
real and simulated problems of personal, social, and legal consequence, 
is the primary method and focus of instruction. The development of 
acute and systematic behavior assessment, and the development of legal 
counseling and negotiation skills, arc the principal objectives. An im- 
portant research and scholarship aim is the development of legal coun- 
seling and negotiation •theoi7 and technique, and this can .be fostered 
through this vital clinicar experience. Clinical exposure and training 
can also serve to formulate and test conceptions of behavior relevant 
to the matrix of personal-social-legal experience. 

The principal law faculty interest and participation iii clinical thqn- 
ing is likely to occur in those teachers and scholars who arc especially 
interested in laty-relatcd matters of personal conduct, in issues of family 
and social relationship, in methods and problems, of factual and legal 
jnoof, and in the character of interpcrstnial relations involving lawyers. 
\Vorking.in concert tyith pi'ofessionals in psychological inejuiry (ind' 
counseling, l:iw teachers can stiinuhitc interest and sliarjjen the skills 
of l.iw sindcnis tvho arc concerned "in varying degrees with , personal 
b'liavior. It may he suggcsied (hat a niininnnn course of clinical ex- 
posure should be requisite to carh l;iw student, ,so'lh;it he can better 
roniprcliciid the nattire of some of the expei icn( i and the impact of 
law iliat he studies in the abstract in his iradition.i! law courses. The 
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development of a cliscretd set of clinical coinpetcnccsr in law may be 
espcrinlly vital to the efTective practice of law. It niay also make a mean- 
ingful jjcvsonal contribution to the effective engagement of legally 
trained persons in a variety of consultative and dccision-inaking- roles 
and function's. \ 

Empirical inquiry and clinical jiiactice are not new or totally 
neglected jihenomcna in legal education. They are .served mainly 
through the efforts of some scholars who engage in msearch in legal 
process and through the experience of students in: public defender, 
legal aid,' and Office of Economic Opportunity programs. In. places, 
efforts arc also made to familiarize students with opinion survey meth- 
ods, to give students observational experience in the clinical Contexts 
of other professions, and to develop courses in legal counseling, scien- 
tific proof,^ fact-finding, or the like. The collateral use of teaching 
materials and instructors from one or more of the' social and behavioral 
sciences and other disciplines reputes a distinctive character y'n 'legal 
education in some of the more notable 'law/schools. Indi.vidual law 
teachers,, principally through their literary./ scholarship and personal 
i encouragement to student^, undertake progi’amm.atic efforts to infuse 
law more consistently with elements of emjjirical reality. Emphases on 
. “policy science,” '‘preventive law,” and the' like, move in this direefion. 
The development of law-.yid-(science, .social science, medicine, psyciii- 
atry) institutes, and crirninological institutes, is another kind of j-^Iated 
undehaking on the periphery of legal Education. So, too., is theQncpuV- 
agemc'nt and support of some foundations for individual scholarly work 
• and research joining law and other disciplinary spheres. Imaginative 
programs of continuing legal education, oriented to the needs of prac- 
titionci's who are beyond their law school years, also encourage famil- 
iarity with scientific concepts and'methods especially relating lo legal 
proof, and with the methods and findings of other professions wliose 
work is appertinent to different- areas and applications in law. 

There is perhaps an important distinction in the programmatic 
prescriptions that are here advanced. It i.s tlie core of Icg.al educ.ation, 
not .1 narrow sector of it or its periphery, that must be influenced. 
Tvadiiioual method and snbstanrc in legal education .should not be 
rcplau'il or even .signinr.amly 'infiliraii'sl. Intr. other tr.ndifion.s and 
cmjihases .should be 'devclojK’d. Legal pr.ieiico involvc.s, ami legal cdu- 
catioii'.shoul'd loncct, uot onc but at least ih.rcc basic disripliues in law. 
Ill addition to rational inquiry into law and legal process, there is 
empirical inquiry into the conte.xt, the opetation.s, and the effects of 
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l:i\v in yocinl orgnni7'\tiori nnd social process, and psychological inquiry, 
into the character and meaning of the ppvsorinl and social Irchavior 
with which law deals. Each of these needs to be vested in an institu- 
tional framework' within a university oMaw. Tliis will permit the 
newer disciplines the substance, and position with which to compete 
circctively with traditional forms and content in law learning. The ' 
development of acceptance and tradition' for innovative idc.ls and 
meiho.l.s is most often a slow and grudging process. Significant and 
necessary innov.uions need tp be programmed so that they: (1) are not 
met with disfavor by the sheer weight of tradition.il offerings; (2) do 
not prematurely compete with one another where there are limited 
resources; and (3) are temperized to some degree, without loss of basic 
integrity, so that they can be accommodated to existing. structure.- 
Psychological conditions for effective learning and new Educational 
^ dcT'eldpmenF ne^ to be observed. The “emotional climate" of the 
fearning institution must provide at least a fair degree ’df receptivity 
for new learning modes and new content. At least an equal start in the ' 
curriculum must be. given newer disciplines so that each- has equal 
priority to make a significant imprintjon the mind and interest of the 
geher.il student body. The frankly experimental character of initial 
efforts and approaches needs to be recognized and acknowledged so 
that there is tolerance for failure am^ sufficient encouragement to 
change and further effort. Clearly, good will and conciliatory moods 
need to be encouraged and observed among faculty and students, else 
destructive schisms and tendencies to (Withdrawal jand isolation occur. . 
Clearly, too, those faculty who perform in innovative roles with new . 
learning vehicles require great diplomacy and interpersonal skill to 
rhake their contributions meaningful and solid. .’ 

As a practical matter, the resources and the conditions for the scope 
of development here ^ sought in legal education likely do not exist. 
Nonetheless, the challenge {o m.ake law more humanistic and socially 
conscious through a superior endowment from legal education con- 
tinues to exist. It is perhaps significant that it is humanistic concern 
for and about law that continiially encourages idealization about law^ 
..nid legal processes. . • ^ 



SOCIAL CI1AN(;L and the law of 
INDUSTKIAI, ACCIDENTS. 

LAWRENCE M. FRIEDMAN' ANP JACK I.ADINSKY . 

Sociologists recognize, in a general way, the essential role legal insiitii 
tions in the social order,* They concede, as well, the* responsiveness of l:o‘ 
social change and have made important explorations of ^hc interrelation^ 
involved.® Nevertheless, the role law plays in initiating— ;or reflecting — social 
change has never been fully explicated, either in theory or tlirough research. 
The evolution of American industrial accident law from tort principles to com- 
pensation systems is an appropriate subject for a case-study on this subject, i 
It is a topic that has been carefully treated by legal scholars,^ and it is also | 
recognized by sociologists to be a significant instance of social change.** This r 
essay, using concepts drawn from both legal and sociological disciplines, aims 
at clarifying the concept of social change and illustrating its relationship to 
change in the law. • . * ' 

1. The Concept of Social Change 

Social change has. been defined as “any nonrepetitive alteration in tin* 
established modes of behavior hi . . . society.”®. Social change is change in the 
way people relate to each other, not change in values or in tccliholpgy. Majo:* 
alterations in values or technology will, of course, almost invariably be fol- 
lowed .by changes tn^ social relations — but they are not in themselves social 
/ change. Thus, although the change from tort law to workmen’s compensation 
presupposed a higlij^x^ of technology and certain attitudes toward the life and 
health of factory workers, it was not in itself a change in values or tcclinology 
hut in the patterning of bclnvior. 

Social changf may be rcvohifionary^ but it normally* comes about in a 
morc-or-lc.H5 orderly manner, out of the cohscious and uiicon.scious attempts of 

* Proh-.sor of L.-iw, Uiiivcsity of Wsron^in. A.U., 1948, T.D., 1951,* M.LI.., Uniwf 
.<iiy of CliicaKO, ^ . 

•* A . i:iht I'o of Sr#ciolo;- I Ii ivn <iity of Wiscorivin. B.A , 1954, M.A., Ur.I 
. ■M-.iri, 10“7- I'h. I)., 1). . ■ f .Mirliiyau. V' \ , 
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people to solve socfarproblems througli collective action. It is piirpo.>ivc and 
rational; allhongl) social actions have unanticipated consequences and often 
arise out of unconscious motivations, iionctlieless social change at the conscious 
level involves definition of a state of- affairs as a “problem** and an attempt to 
solve that problem by the rational use of efTcctive means. The problem defined • 
collective!; ihi* instance was th' nw.nber of injuries caused to worbnien 
by trains, mine hazards, and factory machinery. It is clear that the numhef of 
accidents increased over llic coui>c of (he century, but*’ it is nqt self-evident ^ 
that this objective fact necessarily gave rise to a correspondent subjective sense 
of a problem tliat had to be solved in a particular way. To understand the 
process of social cliange, one must, know how and wliy tliat subjective sense 
evolved. This requires knowledge of how and why various segments of society 
perceived situations — whether they identified and defined a set of facts or a 
•state of affairs as raising or not raising problems.® It also requires an tinder- 
standing of what were considered appropriate and rational means for solving 
that problem. The perspective of a particular period, in turn, -sets limits to the 
way a people collectively defines problems and the means avkilablc for their 
solution.*^ *• 

This essay deals with behavior at the societal level. At that level, social 
change necessarily means cliangeyiii powers, duties, and rights ; it will normally 
be reflected both in custom an^Kjaw, in formal authority relations and informal 
ones. In malitrc societies, law will be an important indicator of social change: 
it is institutional cause and institutional efTect at tlie same time, and a part of 
the broader pattern of collective perceptions and behavior in tlie rc.'Jolution of 
social problems. 'l‘he essay will therefore also deal with the way in which 
legal systems rcspinid^o their society — the social impact on law, modified and 
monitored by the institufional habits of tl\e legal system. 

In legal .tern. •, tlii.c is the story of tlie rise and f.dl of a ndc, the f-"«nv- 
servant rule, as legal system’s operating ncvClia;. * ; mr allocafir.g (i*: ic- 
fusing to allocate) compensation for indnsii i.d iujiirics. . Ir is an c.xplmation 
of Iiow the rule ce iginated, how" it clungcck liow and when it was ovcrthiywn. 
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ing him, or by trespassing on his properly — the victim could sue for his 
damages. Similarly, the victim of ccrt.iin kinds of negligent behavior had a 
remedy at law. But tort law was not highly devcloj^ed. Negligence in particular 
did not loom large in the reports and it was not prominently discussed in books 
of theory or practice.® Indeed, no treatise on tort law appeared in America 
until Francis Hilliard’s in 1859;® the first English treatise came ouc in 1860.'*' 
By this time, the ,/Te)d was rapidly developing. A third edition of Hilliard’s 
book was published in 1866, only seven years after the first edition. The 
explosive growth of tort law was directly related to the rapidity of industrial 
development. The staple source of tort litigation was and is the impact of 
machines — railroad engines, then factory machines, then automobiles — on the 
human body. During the industrial revolution, the size of the factory labor 
force increased, the use of machinery in the production of goods became more 
widespread, and such accidents were inevitably mor^ frequent. In Hilliard’s 
pioneer treatise, railroads already played a major role in tort litigation — a rdic 
which he ascribed to their "great multiplication and constant activity; their 
necessary interference, in the act of construction, with the rights of property . . . 
the large number and various offices of their agents and servants; and the 
dangers, many of them of an entirely novel character, incident to their mode 
of operation. . . 

*In theory, at least, recovery for industrial accidents might. have been 
assimilated into tl;c existing system of tort law. The fundamentarpnnciplc.s 
were broad and simple. If a factory worker was injured .througlf the negligence 
of another j>crson — including his employer — an action for damages would lie. 
Although as a prac^tical matter, servants did not usually sue their master nor 
workers iheir employers, in principle tliey had the rfght to do so. 

In principle, too, a worker might have had an action against, his employer 
for any injury catjscd by the negligence of any other employee. The doctrine 
of nor was familiar and fundamental law. A principal was liable 

for the negligent acts of his agent. As Blackstonc put it: \ 

^ 5 '-7 

8. Blackstone’s CimmenUtrief viruinlly no discussion of nculipcncc. In early 
l*Hh century America, tort law (a**-! |».*u liciilarly the law ^ of ncKhficnce) remained 
fairly ‘obscure. DafK** ati eudu-voluine coinpcmJium of Hrjtish and .-Xiiut- 
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he who does a tiling by the agency oj another, docs^it himself . . . / 
If an innkeeper's servants rob his guests, the^mastcr is bound to resli* 
tution. ... So likewise if the drawer at a tavern sells a man bad wine, 
whereby his licalth is injured, he may bring an action against the 
master.** 






Conceivably, then, one member of an industrial work force might sue his 
employer for injuries caused by the negligerlce of a fellow worker. A definitive 
body of doctrine was, slow to develop, however.* When it did, it rejected the 
broad principle of respondeat superior and took instead th^e form of the so-called 



fellow-servant rule. Under this rule, a servant (employee) could not sue his 
master (employer) for injuries catised by the negligence^of another employee. 
The consequences of this doctrine were far reaching. An eiqployee retained the 
right to sue the employer for injuries, provided they wlere caused by the 
employer's personal misconduct. But the factory system an(| corporate owner- 
ship of industry made this right vit Uially meaningless. The factory owner was 
likely to be a “so1*illess’\legal entity; even if the owner was an individual 
entrepreneur, he was unlikely to concern himself physically with factory oper- 
ations. In work accidents, then, legal fault wotild be ascribed to fellow em- 
ployees, if anyone. But fellow employees were men witliout wealth or insur- 
ance. The fellow-servant nile was an instrumrtit capable of relieving employers 
from almost all the legal. consequences of 'mdiistrial injuries. Moreover, the 
doctrine left an injured worker without any effective recourse but an empty 
action against his co-worker. ' . • 

. When labor devefoped'^a collective voice, it was bound to decry the rule 
as infamous,*^ as a deliberate instrument of oppression — a sign that law ser\ ed * 
the interests of the rich and propertied, and denied i\\c legitimale.claims of the 
poor and the weak. The rule charged the “blood of tlie workingman“ not to 
the state, the employer, or the constmicri but to the working man himself.** 
Conventionally, tlien, the fellow-.^ervant rule is explained as a deliberate or 
haU-delibeftte rejection of a well -settled principle of law in order to encourage 
enterprise by forcing wofkmcn'U) hear tlie co,sts of industrial injnr)*. And the 
overthrow of is taften as a sigti of a conquest by progressive forces. 

Ft i.s n^citntf possible nor dc>iral)le to ^void passing judgment on human 
Inrluivior; Imt onc\s imdei standing of s»»cial processc>'can soi.K'timcs hin- 
dered by prcmalmc mo^al a'^sc.^smenls. The history of ifuhisiiial accivlcm law 
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is much too complicated to be viewed as merely -a struggle of capital against 
labor, with law as a handmaid of the rich, or as a struggle of good against 
evil. From^the standpoint of social change, good and evil arc social labels based 
on pcrxcpiioHs of conditions, not terms referring to conditions in themselves. 
Social change comes about when people decide that a situation is evil and must 
be altered, even ifthey were satisfied or unaware of the problem before. In 
order, then, to under^stand the legal, reaction to the problem of industrial acci- 
dents, one must understand how the problem \va^ perceived within the legal 
system and by that portion of society whose views influenced the law. 

B. Birth and Acceptance of the Rule 

■* . I ' 4 " 

The origin of the fellow-servant rule i$ usually ascribed to Lord Abingcr's 
opinion in Priestley v. Fowler , decided iri 1837. Yet the case on its facts 
did not pose the question of the industrial accident, as later generations would 
understand it;*ratliier, it concerned the employment relationships of tradesmen. 
The defendant, a .butcher, instructed the plaintiff, his servant, to deliver 
goods which had been' loaded onxi van by another employee. The van, whicli 
had been overloaded, broke down, and plaintifT fractured his thigh in the 
accident. Lord Abiiigcr, in his ratlicr difTusc and linperccptive opinion, reached 
his holding tlrft tlic servant had no cause of action by arguing from analogies 
.drawn neither from industry nor from trade: * . . 

If the master be liable to the scn anl in this action, the ])rinciplc of 
^ that liability will . carry us to an alarming c.vtent .... The. footman 
... may have an action against his master Tor a defect in the carriage 
owing to the negligence of the coaclimakcr. . . The master .... 
would be liable to the servant for the negligence of the chambermaid, 
for putting him into^damp bed; ... for tlfc negligence of the cook 
" . . in not properly clcanltig the copper vessels used in the kitchen. . . 



These and similar passages in the opinion suggest that Abingcr was worried 
about the disruptive effects of a master's liability upon his household staff. 
These considerations were perhaps irrelevant to the ease at hand, .the facts 
of which did not deal with the honachold of a nobleman, great landowner, or 
rich merchant; a 'fortiori the dfcisiori itself did not concern rclatipiif^hips 
witliin an indnstri il cstahlishmcni. G rtaitdy the opinintf made c\tcnsif»n of 
the rule to the -fa'^tory .setting s*»nu*v.1i;rt *.e;isier to cnuncintc and fonnnl.ih* 
technically. Ihit il did*nol jtistify ihc existence of an iiulpstri.'d fello\v-s(r\,int 
rule. Tl|e 'c: 'f ini;di( have l>cen (ninlly forgoiicn oi overruh d - -had n<»l {tu 
onrudi of the ind»* .trial revolntiok jnit. the qucslinn again and agaiiijlo coin I * 
each lime more baccfully^ Pricsi/> yyr, l'o:clrr and the doctrine of rrspoudeoi 
superior <ach stond fi>r r(( hroad j rim iple.* W'hethcr the one (»r ritr^olher (oi 
neither) would find a jdM’e in (he ’aw lelaiive \o indu l:iaT*tivi<h*iil .*rh pendcch 
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upon needs felt and expressed by legal institutions in response to societal 
demands. Had iberc been no Priestly v. Fowler, it would have been necessar)* 
-^and hardly difficult — to invent one. 

In the United States, the leading case on the fcllow-bcrvant^*situa0on was 
Fanvcil v. Boston & iVorccstcr Railroad Cor/).,” decided by Massachusetts* 
highest court in 1S42, The case' arose out of a triic industrial accident in a ■ 
rapidly developing industrial state. Farvvell was an engineer who lost -a hand 
when his train ran off the track due to a switchman*s negligence. As Chief 
Justice Shaw, writing for the court, saw it, tlic problem of Fanvell was how 
best to apportion the risks of railroad accidents. In his view, it was superficial 
to analyze the problem* according to the tort concepts^of fault and negligence. 
His opinion spoke the language of contract, and employed the stern logic of 
nineteenth century economic thaught. Some occupations are more dangerous 
than others. Other things being equal, aWorker will choose the least dangerous * 
occupation available. Hence, to get workers an employer will have to pay an 
additional wage for dangerous work. The'market^ therefore, has already made 
an adjustment in the wage rate to compensate for the possibility oi accident, 
and a tost somewliat similar to an insurance cost has been allocated to the 
company. As Shaw put it, “he who engages in li.; employment of another for. 
the performance of specified duties and services, for compensation, takes 
upon himself the natural and ordinary risks and perils incident to Uhe per- 
formance of such services, and indcgal presumption, the conipcnsalion is ad- 
justed accordingly.**^^ The workef, therefor^?, has assumed the nsk of.jnjuiy — 
for a price. The ‘’implied contract of employment*' between the worker and 
employer did not require the employer to bear ^y additional costs of injury 
(except for tho^caused by 'the cinplo}cr*s personal negligence). ~ 

\ In Priestley v. Fowler too, counsel had argued in terms of implied 
contract.*^ But Lord AbingerTiad not framed his logic accordingly. Shaw’did^ 
and his opinion had ^rcat influence on ‘subsequent judicial reasoning. The 
facts of the case were appropriate and timely, and Shaw, saw tlic issue in dear 
economic terms.. His decision helped convert the rules and concepts of'thc 
status-bound law of master and servant to the cconemic iiccds.of the {icriod, 
as he understood them.-^ ^ . * •- 
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, Sha>/s opinion makes cxlrcntc assumptions about behavior, justiHcd only 
hy^ a philosophy of economic individualism.-* Partly because of this, it has 
a certain hcartlcssncss of tone, A disabled worker without resotirces was likely 
to be pauperized if he had .no realistic right to damages. Unless his family 
could help him, he would have to^fall back upon poor relief, the Cost^ of which 
were borne by the public through taxation. The railroads and other industrial 
employers paid a share as ta.xpaycrs and, in addition, a kind of insurance cost 
as p>art of their wage rate — but no more. Additional damages liad to be bonne 
by the worker; if he could not bear them, society jgenerally would pay the 
welfare costs. Thus th^ opinion e.xpresses a preference for charging the wel- 
fare cost of industrial accidents to the public;*, gfenerally^ rather than to the 
particular enterprise involved. ^ 

It is not surprising that* such a preference was expressed, Shaw’s genera- 
tion placed an extremely high value on economic growth. As Willed Hurst 
has noted, that generation was thoroughly- convinced it was “socially desirable 
that there be broad opportunity for the release of creative human energy,” 
particularly in the “realm of the economy. Xhe establishment of a function- 
ing railroad net was an essential element in economic growth. Furthermore, 
Shaw’s je.sohilion of the VanveW case is criiel only insofar as society makes no 
other provision for the victims of accidents — that is^if sociaf insurance and 
public assistance arc inadequate, degrading, or unfair. In a society^ with a 
just and workable system of state medical insurance and disability pcnsicTns.' 
the Fancctl solution would bemeithcr inhumane nor inappropriate, even today. 
Jndeed,''il coiild be argued that the broader social responsib^lfty, is preferable 
to one \Vhich taxes a particular industry for the claims of its workers, \yhether 
the one side or ^tiie other is correct^ in economic or pplilicnl terms, is not 
here relevant. .* ‘ 

Of course, from today’s viewpoint, the word “inadequate” is ^^oo weak a 
judgment on whai passed for public relief in- the early nineteenth c6ntnry, 
; : — * ^ ^ 

harmoniou'ily t" rt*nubh’cnn cars. , . . Hut t!\e Icpal relation ot master ami 
•servant mn^t c.vU, to a ;:n;ncr ‘*r extent,^ \vltp*cvcr 'civilization f\irnif;lic.5 
.uofk to he do!w*. ami the HifTcrrj\‘ *• ‘tio*liti<tn makes sutne pcrsojiR employers, ' ^ 
arid otliers Iah'*Mrs. tn fact, nv' mult i liy. the j;.cIation of master aiu! 
servant, nolflinf; more or less lUao lhal r>f .*unl It is, tliiTe- 

• for* ,’a relation »rialrj| l»y cc*ntra *!, e.x press ur innilicd, ami niij^lit properly be 

treated iimb r th* licad •'! < mitrart ; hot rii^lom Iia^ il amotiK the j)ers«tnal 

n !*»li' *js, ai d J lull sri til'at il. * * 

‘j . \\’Af eik, ( iio.N* rn Amkwi kn I § IIJ, at 27,^ fTiih cd. ,, 

2t. "(/*<ir,o*// r* prescnl*. 1 ‘ lie* iii kvidii di-ttr tui*l‘piry of the Ctnmnon l;u'. which 
hat an (iM;ih)>or v.tis fict* .to naiuaet and i nt htioi ! risk 

niienhu* <*»nphiy'* *iu , ** \V. I loan, raiP* 1,\. ,u 7 "1 r]l“ 
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Socialx insurance was unknown. Local poor relief was cruel, sporadic, and 
pinchpcnny. Institutions for the helpless were indescribably filthy and 'heart- 
less. Villages sometimes shunted paupers from place ’to place, to avoid the 
- burden” of paying foc_ them/ Moreover, the whole system was shot through 
with what strikes. us today as an inordinate fear of the spread of idleness and 
a perverse notion that pauperism^generally arose out of the moral failings 
of thf^ poor. The most tfiat .can be said is that the systenl usually made a 
. minimum commitment to keeping the poor^Iive,^ 

But our cQndemnation of nineteenth centuiy v/elfare administration is 
based on a certain amount of hindsight. Social welfare is'looked upon today 
as a task of government, and government can lay claim to greater resources 
to accomplish welfare goals. In Shawls (jay, private charity was as^gned a 
higher place in the relief 6f misery. Probably most people would have agreed'^ 
then that the disabled and wretched poor ought not to starve. *Wher^ private 
philanthropy failed, local poor relief stepped in,. It was the most miserable 
sort of minimum, but its deficiencies were not apparent to the averag^^ middle 
or upper class citizen who. seldom gave .the matter a second thought — just as 
today the inadequacies of mental hospitals an^ prisons are only vaguely kfio\yn 
^ and rarely given a second thought by most Americans. Poor relief was. not 
perceived, as a major .social problem in the n\ost literal sense. Furthermore, 
in Shaw’s d^^ycertain kinds crises and risks had to be ^epted as inevitable/* 

■ far more than they would Ije* accepted* today. High mortality rates from disease 
threatened all classes of society. Business entreprpneurs ran hea\*y risks; 
busfhess failure was coidn\on And could be avoided only by great skill and good 
fortune. The ^stability of -the monetary system threatened an entrepreneur* 
with sudden, unprodictable, and uninsural/le ruin. At the onset of the great 
business pan^bW lS57(^for eNampVi banks failed by the score ; tiirrency turned 
td ashes, and cnbdi reactions of dcfanlt*<\yerc set off bydistant collapse or’ 
defalcation."^ Hardly any b'lisines.'iiiian was safe or, iffinuine. Furthermore, im- 
prisonment for debt was still a living memory when ohaw wrote; the pr,escnt ^ 
national banknij)tcy system did not exist, and local insolvency laws were chaotic^ \ 
* and iniprx'cliclahlc Men like Shawi the hearers of power and influence^, might ‘ 

.. have coiKi'dod thpi the mi.'ifortinus of f;ic4ory workers wcie r^al, but insecurity* 
^ of cconwnic position cursed the lot of all but the very rich. Tli^jnoblcni w^s ofio 
,of (/I’/nra/ insecurity. ^ » 

Shaw and his generation pKiced tlioir lu'pcs of salvation oiV rapivl economic 
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2*|. *n. If AM Hanks a'.|i l\ A mk.kka (1^57). 

25. For .a discu' n-n of lcR.il and ivOili .\1 asp*vis of tltc sluui-livcd* national Iva^nk* ' 
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growth.^ Perhaps. they were" anxious to see that the tort system of accident 
compensation did not add to the problc'nis of new industry. Few people 
irpagined that accidents would become so numerous as to create severe eco- 
nomic, and social 'dislocations/ On vthe contrary;, rash 'extension of certain 
principles of tort law to industrial accidents might upset social progress by 
imposiftg extreme costs on business in its^economic infancy., The lS40's and 
1850*s were a period of massive economic developmdit in New England and 
the Midwest, a period of “takeroff" (perhaps) ‘'into self-sustaining economic 
growth.” Textiles, and then iron, spearheaded the industrial r, evolution ; west- 
>\-ard expansion and *the railroads created^ new markets, Communities and 
states made a IpciaKcontribution to the construction of railroads through cash 
subsidies, stock " subscriptions, and tax exemptions. The courts, using the 
fellow-senrant doctrine and the conceptis of assS^ptionof rislc ahd epntr^tory / 
negligence,?^ socialized the accidc^nt, costs bf building the roads. That these 
Elutions/ represented the collective, un^j^ consensus of those with “ 
ay thorij^y r,and responsibility is supported by^hc ^ct that every court *of the 
countrj^, with but one transient exception ,”weached same conclusion in the 
years immediately following FanO^lL Moreover,'*' the fellow-servant rule was 
not abolished* by any legislature Jn these ^early years’. Although legislative 
inactionTs not a necessary .sign of acquiescence, it at Jeast indicates lack of a 
major feeling of revulsion. / ' ' 

' 

7t‘is generally 0sunicd that Aie “considerations of policy’* invoked by Shaw “ 

* in the Fanvell case were those in’favor/^f the promotion of j-jilroad 'and indus- 
trial expansion. Charles \yarren . . ."oll^ryed that railroads began to operate 
only .8 years before the FaVwell decision, and quoted an 1883 writer to the effect 
. / that the decision was species of protective tariff the encouragement of 
infant railway induUrics/’ The United Stales Suprcoiif Court has said that the ^ 
V “assumption of risk** doctrine was “a judicially created rule i . . developed in 
response to the general impulse of common Jaw courts ... to insulate the 
mploycr as mtirh as i>ossiblc from bearing the ‘human overhead* which is an 
inevitable parLof the ^ost—to soniconc-K)f the d^oing of industrialized business.*' 

“The general Virposc behind this development in the common law/' the Court 
continued, “seems, to have been to give maximum freedom to cxpalbding intiu.s- ’ 
try.*;*Tillcr v.*AtIaiftic Coast Line Ratlroa.d, 318 U.^. 54, 53-59 (1943). ’ 

Auerbach 84-85^| see W. Dodd, supra note 13, at 7; E.. Dow.ney, supra note '21, at IS; 
E. Freusd, Stanuai-ds op Mikkican Ukgi.slatio.n 21 (1917) ;"A. Bro\\{c,*The /life^uacy 
of Workmr»t*s Competisath,n os Social Jttsurance: A Review of Dnrlopments and 
proposals,* VXii \Vis. L. RfX 57, 58*. f 

27. The ItyO's wefe marked by r.all attd manuf.actering- development in the East. 
The 1850's brought heavy foreign capi^n! tit flow; and the railroad push inlo the ^^^dwcst. 
W. Kosjpw, Tiir. SiAf.r.s ok Kconomic Gkowah 38 (10f'»0). ‘ J 

2S^or these docirin< s set' \V. I'RyssKH, note ‘14, at 426-28, 450. Roth afe 

essen! Lilly 19th cenuiry doctniics irt ’I'td, I'losscr foels assiiinfllion of risk “re(*civc<J 
^ its greatest impetus" from Prujitley xr^l’o^ler. Id. ii 450 n.3.. On the •sighifio.vtice 

in Amerit^an J.aw of the d^>ctrinc of rnntrihut;>ry nniligcnrc, sec the important artieh 
- by Wex Mal'ottr, T/o*. ./‘‘ormn/iiv litn » } oni* ibur r\ J^eglitjntcet' 4\ In.. T..' Kkv. l.'^l 
(f946>. 

29. Wisconsin, In.. Ch.a n the i lain \ /.\nl Aa ikro ^ ^M.R.R., 11 WIs. 248 (i860;);’ 
rejected the O‘llov.*-'fi v.^nt rule, hm /rii,, ye n, later, iri Moseley v. Oiamhctlatu, 

Wi . 70fi (1P61), ih' court revej . i! *• I, :M^fpti.'.|, ihe ruleiwhirh. was “sustained b> 
*lhe. almoil u.oantmon > jUilr.»tienUr*n,p , ' 1; . f ln»th of Knglrltui ah<l this ct^JnUry ■. .* . 
|anj unbiCiken cta-fiJit of jmli«^r»*, »>.ur’ at 736. ^ 'x 
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C. Weakening the Rule 

A general pattern may be discerned which is common to the judicial 



history of many rules of law. The courts enunciate a rule, intending to "solve” 
a social problem — that it, they seek to lay down a stable and clear-cut principle 
by which men can govern their conduct or, alternatively, by which the legal 
system can govern men. If the rule comports with some kind of social con- 
sensus, it will in fact work a solution— that is, it will go unchallenged, or, if 
challenged, will prevail. Challenges will not usually continue, since the small 
chance of overturning the rule is not worth the cost of litigation. If, however, 
the rule is weakened — if courts engraft exceptions to it, for example — then 
fresh challenges probing new weaknesses will be encouraged. Even if the rule 
retains some support, it will no longer be efficient and clear-cut. Ultimately, 
the rule may no longer serve anybody's purposes. At this point, a fresh 
(perhaps wholly new) "solution” will be attempted. 

The history of the fellow-servant rule rather neatly fits this scheme. Shaw 
wrote his Farwell opinion in 1842. During the latter part of the century, 
judges began to reject his reasoning. The "tendency in nearly all jurisdictions,” 
said a Connecticut court in 1885, was to "limit rather than enlarge’.’ the range 
of the fellow-servant rule.®® A Missouri judge in 1891 candidly expressed the 
change in attitude : 

In the progress of society, and the general substitution of ideal, and 
invisible masters and employers for the actual and visible ones of 
former times, in the forms of corporations engaged in varied, detached 
and widespread operations ... it has been seen and felt that the 
universal application of the [fellow-servant] rule often resulted in 
hardship and injustice. Accordingly, the tendency of the more modern 
authorities appears to be in the direction of such a modification and 
limitation of the rule as shall eventually devolve upon the employer 
under these circumstances a due and just share of the responsibility 
for the lives and limbs of the persons in its employ .®‘ 



The rule was strong medicine, and it depended for its efficacy upon con- 
tinued, relatively certain, and unswerving legal loyalty. Ideally, if the rule 
were strong and- commanded nearly total respect from the various agencies 
of law, it would eliminate much of the mass of litigation that might otherwise 
arise. Undoubtedly, it did prevent countless thousands of law suits; but it 
did not succeed in choking off industrial accident litigation. For example, 
industrial accident litigation dominated the docket of the Wisconsin Supreme 
Court at the beginning of the age of workmen’s com|)cnsation ; far more cases 
aro.se under that heading than under any other single field of law.*® Undouht- 

30. Zicglrr v. D.mbury & N.R.U., 52 Conn. 543, 556 (18S5). 

31. Parker v. ll.miuhal & St. j.R.R., 109 Mo. 362, 397 (1891) (Thoiii.is, J., 
dissentiiiK). 

32. llnpnhlishcd survey and classification of all Wisconsin Supreme Court cases 
1905-191.5, by Robert Kricbert and l^wrcnce M. Friedman. 
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cdly, this appellate case-load was merely the visible portion of a vast iceberg 
of litigation. Thus, the rule did not command the respect required for efficient 
operation and hence, in the long run, survival. 

One reason for the continued litigation may have been simply the great 
number of accidents that occurred. At the dawn of the industrial revolution, 
when Shaw wrote, the human consequences of that technological change were 
unforeseeable. In particular, the toll it would take of human life was unknown. 
But by the last quarter of the nineteenth century, the number of industrial 
accidents had grown enormously. After 1900, it is estimated, 35,000 deaths and 
2,000,000 injuries occurred every year in the United States. One quarter of 
the injuries produced disabilities lasting more than one week.®® The railway 
injury rate doubled in the seventeen years between 1889 and 1906.®^ 

In addition to the sheer number of accidents, other reasons for the increas- 
ing number of challenges to the rule in the later nineteenth century are ap- 
parent. If the injury resulted in death or permanent disability, it broke off the 
cmplo)Tiient relationship; the plaintiff or his family thereafter had nothing to 
lose except the costs of suit. The development of the contingent fee system pro- 
vided the poor man with the means to hire a lawyer. This system came into 
being, in the words of an investigating committee of the New York State Bar : 

shortly after the beginning of that which we now call the age of 
machinery. With the advent of steam and the vast variety of machines 
for its application to the service of mankind, came a multitude of 
casualties. This resulted in ... a class of litigants, whose litigation •* 
theretofore had only involved controversies in small transactions ... 
calling for the services of inexpensive lawyers. In the new era . . . the 
poor man found himself pitted . . . against corporations entrenched in 
wealth and power. . . . Thus resulted a great crop of litigation by the 
poor against the powerful. . . .®® 

The contingent fee system was no more than a mechanism, however. A 
losing plaintiff's lawyer receives no fee ; that is the essence of the system. The 



33. E. Downev, supra note 21, at 1-2, gives these estimates based on U.S. Bureau 
OP Labor Bull. No. 78, at 458. 

34. Accidents were about 2.S per 100 railway employees in 1889 and S per 100 in 
1906. Qlculated from ICC figures reported in [1909-1910) Wxs. Bureau of Labor 
ANO Industrial Stati.sttcs Fourtekstii Biennial Rep. 99 (1911). 

Railroads had been the earliest major source of indnstrial accident.s, and most of 
the leading American and English fcllow-scrviint cases arose out of railroad accidents. 
Railroads accounted for mor« .serious industrial accidents than any otlier form of enter- 
prise in the middle of tlie 19th century. Hut in llic late 19ili century, iniiung, manufactur- 
ing, and processing industries contributed tlicir sli.ire to industrial injury and death. 
For example, close to 80% of tlic employer liability rases that readied the Wisconsin 
Supreme Court before 1890 rein ted U* railroad accidents; from 1890 to 1907 hs.s tlmn 
30% were railroad cases. [I907-19o8] Wis. Hi:ukau ok Lauou and iNuirSTHiAi. 
Statistics Tiiirteintii Hiknnial Rii*. 26 (1909). In 1907-1908. manufacturing 
injuries and deallis were mure tlian drjuble those of the railroads. [IW-lOlO) Wis. 
Bureau op LAUrm a*;d iNDU.snaAi. nr-; Foi*rim:ntii Hienni.sl Rep. 79 (1911). 

35. RejK^rt of Cummiitce on Cumi i f 1‘ees, 31 1*rocef.dik(;<; or the N.Y. St. H. 

As.s’n 99, lfX)01 The clil" f ihr bar alway.s IcKjkcd with suspicion upon the 

c»)ijlingcnt fee. Hut the .systriu was u ourre of liVdihwKl to lu.iny niemhers of_thc bar, 
and i* suited the Ameiican pioposiii » that justice was classless and open to all. " 
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fact is that plaintifTs won many of their lawsuits; in so doing, they not only 
weakened the fellow-servant rule, but they encouraged still more plaintiffs 
to try their hand, still more attorneys to make a living from personal injury 
work. In trial courts, the pressure of particular cases — the “hard” cases in 
which the plight of the plaintiff was pitiful or dramatic — tempted judges and 
juries to find for the little man and against the corporate defendant. In Shaw’s 
generation, many leading appellate judges shared his view of the role of the 
judge; they took it as their duty to lay down grand legal principles to govern 
whole segments of the economic order. Thus, individual hardship cases had 
to be ignored for the sake of higher duty. But this was not the exclusive 
judicial style, even in the appellate courts. And in personal injury cases, lower 
court judges and juries were especially prone to tailor justice to the case at 
hand. For example, in Wisconsin, of 307 personal injury cases involving 
workers that appeared before the state supreme court up to 1907, nearly two- 
thirds had been decided in favor of the worker in the lower courts. In the 
state supreme court, however, only two-fifths were decided for the worker.*® 
Other states undoubtedly had similar experiences. Whether for reasons of 
sympathy with individual plaintiffs, or with the working class in general, courts 
and juries often circumvented the formal dictates of the doctrines of the 
common law. 

Some weakening of the doctrine took place by means of the control exer- 
cised by trial court judge and jury over findings of fact. But sympathy for 
injured workers manifested itself also in changes in doctrine. On the appellate 
court level, a number of mitigations of the fellow-servant rule developed near 
the end of the nineteenth century. For example, it had always been conceded 
that the employer was liable if he was personally responsible (through his 
own negligence) for his worker’s injurj\ Thus, in a Massachusetts case, a 
stable owner gave directions to his employee, who was driving a wagon, that 
caused an accident and injury to the driver (or so the jury found). The em- 
ployer was held liable.*^ Out of this simple proposition grew the so-called 
vice-principal rule, which allowed an employee to sue his employer where the 
negligent employee occupied a supcrvi.sory po.sition jsuch that he could more 
properly be said to he an alter eg(j of the principal than a mere fellow-scr\*aiit. 
This was n subMimliul wcukenin*: of the fellow-servant doctrine*. Yet some 
states never accepted the vicc-priiwipal rule; in those that did, it too spawned 
a bewildering multiplicity of decisions, sub-rules, and sub-sub'rulcs. “The 
decisions on tlie subject, indeed, are conflicting to a degree which, it may safely 
be aniriiicd, is without a parallel in any department of jurisprudence.”*'*** This 

36. IIW-IWH] Wis. PuKKAu or 1 .a«o}: ani» Inuosiriai. Statimics Tiuruxxth 
biKNNiAK KKr.‘85-8<i (1909). 

37. ll.nicy V. Ca.vi. U2 316, ? N-B. 877 (1886). In Pricsthy v, Fotv!cr itself the 
satiic poim vvas made. ■ 

3o. 4 C. I.ARATT, Master a.nd Servant -1143 (1913). 
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statement appeared in a treatise, written on the eve of workmen’s compensation, 
which devoted no fewer than 524 pages to a discussion of the ramifications of 
the vice-principal nile. 

There were scores of other “exceptions” to the fellow-servant rule, eiuin- 
dated in one or more states. Some of them were of great importance. In 
general, an employer was said to have certain duties that were not “delegable” ; 
these he must do or have done, ami a failure to perform them laid him open to 
liability for personal injuries. Among these was the duty to furnish a safe 
place to work, safe tools, and safe appliances. Litigation on these points was 
enormous, and here too the cases cannot readily be summed up or even ex- 
plained. In Wedffivood v, Chicago & Northwestern Railway the plain- 
tiff, a brakeman, was injured by a “large and long bolt, out of place, and which 
unnecessarily, carelessly and unskillfully projected beyond the frame, beam or 
brakehead, in the way of the brakeman going to couple the cars.”^® The trial 
court threw the case out, but the Wisconsin Supreme Court reversed : 

It is true, the defendant ... is a railroad corporation, and can only act 
through officers or agents. But this does not relieve it from responsi- 
bility for the negligence of its officers and agents whose duty it is to 
provide safe and suitable machinery for its road which its employees 
are to operate 

So phrased, of course, the exception comes close to swallowing the rule. 
Had the courts been so inclined, they might have eliminated the fellow-servant 
rule without admitting it, simply by expanding the safe place and safe tool 
rules. They were never quite willing to go that far, and the safe tool doctrine 
was itself subject to numerous exceptions. In some jurisdictions, for example, 
the so-called “simple tool” rule applied : 

Tools of ordinary and everyday use, which arc simple in structure and 
requiring no skill in handling — such as hammers and axes — not ob- 
viously defective, do not inqiose a liability upon cmployer[s] for 
injuries resulting from such defects.'*- 

Doctrinal complexity and vacillation in the iipp?:r courts, coupled with jury 
freedom in the lower courts, meant that by the end of the century the fcllow- 
.*ervant rule had lost much of its reaM»n for existence: it was no longer an 
eftkient cost -allocating doctrine. Kven though the cxccjHions did not go the 
Nnigth of oblilevai' ig the rule, ami even thongli many (p' lliaj):* most) injured 
workers who had a possible cause of action did nf>t or could not recover, the 
instability and unpvedictabilii) o!' operation of the common law rule was a 
significant fad. 

39. 41 Wi;. 478 (18/7). 

49. /(/. al 479. 

41. Jit. P( 483. 

42. limm v. Southern Kv, 1Sl N.C 131-35 (IW)) ; sec 

3 t‘, I.au.mt, sul»ra 38, at 24/0 ‘vl, ^ 
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The numerous juflge-made exceptions reflected a good deal of uncertainty 
/ about underlying social policy. The same uncertainty was reflected in another 

sphere of legal activily—tlie legislature. Though the rule was not fonnally 
abrogated, it was weakened by statute in a number of jurisdictions. Liability 
statutes, as will be seen, were rudimentary and in many ways inefTective. 
This was partly because of genuine uncertainty about the proper attitude to take 
toward industrial accident costs—an uncertainty reflected in tlie cases as well. 
The early nineteenth century cannot be uncritically described as a period that 
accepted without question business values and practices. Rather, it accepted 
the ideal of economic growth, which certain kinds of enterprise seemed to 
hinder. Thus in the age of Jackson, as is well known, popular feeling ran high 
against financial institutions, chiefly the chartered banks. Banks were believed 
to have far too much economic power ; they corrupted both the currency and 
the government. They were a “clog upon the industry of this country."^'* 
But many a good judge, who decried the soulless corporation (meaning chiefly 
the moneyed kind) in the best Jacksonian tradition, may at the same time have 
upheld the fdllow-scrvant rule. One did not, in other words, necessarily iden- 
tify the interests of the common man with industrial liability for personal 
injuries. 

Later on, the railroads replaced the banks as popular bogeymen. By the 
1830's some of the tear of excessive economic power was transferred to them. 
Disregard for safely was one more black mark against the railroads ; fanners, 
small businessmen, and the emerging railroad unions might use the safety argu- 
ment to enlist widespread support for general regulation of railroads, but the 
essential thrust of the movement was economic. The railroads were feared 
and haled because of their power over access to the market. They became 
“monopolistic" as the small local lines were gradually amalganiated into large 
groupings controlled by “robber barons." Interstate railroad nets were no 
longer subject to local political control — if anything, they controlled local 
politics, or so it plau.^ibly appeared to much of the public. Fanners organized 
and fought back against what they idenliliod as their economic enemy. It i.*; 
not c(»iucidenlal that the earliest derogations from the stvicincss of the tcllov. • 
servant rule aj)pliejl (U.-/y lo.raiIre.;d.<. I'or example, the first ‘'taiulory modifica- 
tion, passed in (jcoigia in IS.^b, alloweil railroad employees to rocowr for 
injuries cau.sed hv the acis oi [ilbnv-M'svants, pro\jdid ihcy ilicmsclw.-? \.erc 
free from negligence*' A similar act was pas.<cd iu Iowa in JStx?.''*’ Od:cr 
statutes weir pa.ssi- 1 in \\‘yi»ming Kan*i;K Tlu" clnon- 

‘Kb *l\ SciV.wirt, (i,, Whtjt i,K u ni S . ml Timi' iy < or 
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44. No. IIM, [\^:>\ G,\. Acts 155. 

45. Cli. 5 7, |ISo21 Iowa laws 

•I(». (!li. o.\ Wyo. Terr, L.twi; 153. , 
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ology suggests — though direct evidence is lacking — that some these statutes 

were connected with the general revolt of farmers against the power of the 
railroad companies, a revolt associated with the Granger movement, which 
achieved its maximum power in the 1870's***^ Wisconsin in 1875 abolished the 
fellow-servant rule for railroads ; in 1880, however, when more conservative 
forces regained control of the legislature, the act was repealed.^® 

The Granger revolt, and similar movements, were not Nvithout lessons for ' 
the railroad companies. Despite the fall of Granger legislatures, the legal and 
economic position of the railroads was permanently altered. Great masses of 
people had come to accept the notion that the power of the railroads was a ‘ 
threat to farmers and a threat to the independence and stability of democratic 
institutions. Out of the ashes of ineffective and impermanent state regulation 
of railroads arose what ultimately became a stronger and more systematic 
program of regulation, grounded in federal power over the national economy. 

The Interstate Commerce Commission was created in 1887,®® chiefly to ' 
outlaw discrimination in freight rates and other practices deemed harmful 
to railroad users. The original legislation had nothing to say about railroad 
accidents and safety. But this did not long remain the case. The railroads had 
become unpopular defendants relatively early in American legal history. By 
1911, twenty-five states had law's modifying or abrogating the fellow'-servanl 
doctrine for railroads.®^ Railroad accident law reached a state of maturity 
earlier than the law of industrial accidents generally'; safety controls were 
imposed on the roads, and the common law tort system was greatly modified 
by removal of the employer's most effective defense. The Interstate Commerce 
Commission called a conference of state regulatory authorities in 1889; the 
safety problem was discussed, and the Commission was urged to investigate the 
problem and recommend legislation.®^ In 1893, Congress required intcfstate 
railroads to equip themselves with safety appliances, and provided that any 
employee injured “by any locomotive, car, or train in use" without such ap- 
pliances w'ould not “be deemed ... to have assumed the ri.sk thereby <occa- * 
sioned."®^ i 

The Federal Hmployers' Liability Act of 1908®^ went much further; it ^ 
abolished the felkj.v-sci vant rule for lailroads and gieatly redticed the strength 

•18. So* K. HijNT. I.aw nvii F /tmNfnf :;r'. n058). ^ 

49. Ch. y/S, (l-75j Wis. I.:r,v^ .f*: ( n/.* /A ;/, (Ji 2.U, | IK^O] Wi*;. Laws 270). A 
new act, sonur.vlial narrower tliiui lU.U |r*7.^, war. in 1889. Ch. [18891 

Wis. Liws A-<7, I 

.Vj. ItUciNtiitr 0>mmcric Act § It, 24 .t7‘> (1887), As nmrli as worl.'inrriV 

comji' rn.'i*:* n, tl:» 0* was a Kiinl of cumpinmlif* atnoMf. j 

hiti-M t . I I-! I \twh\\r. rcrji*:!'; -t ^ ’ •intr r. tin fro'Omn fr*mi local political haias.‘<* | 
]ijcnt anO unoaitmll. <1 i -.m; \ .u viitn.tlly KUAr}«»iliT<l a "fair’’ Inil limitnl ' 

reliiiii on investm* iit. In 1. ♦}.. / aip-fc t*> .siijicr\ ision and rc>',iilatiiin by 

tile i:eiicral ip*v< . i.h nt, 

51. J A. Lai'so.’ , Wo -:.»i; N*s ( j 4.50, at 30 (19o5), 

52. 1 I. SiCAin **.» •*. ’1 lo iNitH r.Mt. ( <^v.so.wn: Commission 246 n.4 (1031). 

53. Safely Ap;.! .} o 27 Slat. 5JL.U ilHVJ; (now 45 U.S.C. § 7 (IW)). 
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of contributory negligent*'' and assumption of risk as defenses. Once the em- 
ployers had been stripped of these potent weapons, the relative probability 
of recovery by injured railroad employees was Aigh enough so that workmen's 
compensation never seemed as essential for the railroads as for industry 
generally. The highly modified FELA tort system survives (in amended form) 
to this day for the railroads.’^’'* It is an anachronism, but one which apparently 
grants some modest satisfaction to both sides. Labor and management both 
express discontent with FELA, but neither side has been so firmly in favor of 
a change to workmen's compensation as to make it a major issue.®* 

FELA shows one of many possible outcomes of the decline in efficacy of 
the fellow-servant rule. Under it, the rule was eliminated, and the law turned 
to a "pure" tort system — pure in the sense that the proclivities of juries were 
not interfered with by doctrines designed to limit the chances cf a worker's 
recovery. But the railroads were a special case. Aside from the special historj* 
of regulation, the interstate character of the major railroads made them subject 
to national safety standards and control by a single national authority. For 
other industrial employers, the FELA route was not taken ; instead, workmen's 
compensation acts were passed. In either case; however, the fellow-servant rule 
was abolished, or virtually so. Either course reflects, we can assume, some 
kind of general agreement tliat the costs of the rule outweighed its benefits. 

D, Rising Pressures jor Change. 

The common law doctrines were designed to preserve a certain economic 
balance in the community. When the courts and legislatures created numerous 
exceptions, the rules lost much of their efficiency as a limitation on the liability 
of businessmen. The rules prevented many plaintiffs from recovering, but not 
all; a few plaintiff.*; recovered large verdicts. There were costs of settlements, 
costs of liability insurance, costs of administration, . legal fees and the salaries of 
staff lawyers. These costs rose steadily, at the very time when American 
business, especially big business, was striving to rationalize and bureaucratize 
its operations. It was desirable to be able to predict costs and in.*?ure against 
fluctuating, nnprcdiclahle risks. The costs of industrial accident liability were 
not easily predictable, partly hccau.so legal consequences *of accidents were not 
predirlahlo. Insurance, though avaibhlc, wa.s expensive 

In addition, industry faeotl a scriou.s prohloin of I.nhor unrest. Workers 
and their unions wiiv cli.-'>utiMicd with many aspects of f. ctoiy lik. The lack 
of compensation for industrial accidents wa.s one ohvie.us ucaknes.';. Relatively 

.^5. The hH<S iu*l was timiti t tn injuicd while cngai^ed in inlor* 

stale umimeice. A l*0t» a»*t [*\vt t»t Jmur .V, ch. 30/,k 34 Slat. 233) been 

<Ieelaieil im.diil tiy ih * :»nprcme in llie I'mpliwet s I.i.it'ilily Ca>es, 2li7 U.S. 4(».^ 

(l‘a);»), bei-.ui^i it ,<j ;4ioil lo cmu!i»yee’* eus eMfcC.ie.eil in inicr>l.Ue commerce. The 
Hcl wa*. lihuali.’cd i»: l‘M0 and in W.V’, yee 4.^ O.S.C, H 51-CO (1964). Sec generallv 
V. mwv. } Re:. sited, 0 Caiiiulic Ikl.. Kkv. 158 (1957). 
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A. SoMrj<S WokKMKN-'.S CoMl‘KNSAllO% .b'0-2.^ 09.M). 
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few injured workers received compensation. Under priiuitivc slate, employers* 
liability statutes, tlic issue of liability and tlie amount awarded still depended 
upon court rulings and jury verdicts. Furthermore, the employer and the 
insurance carrier might contest a claim or otherwise delay settlement in hopes 
of bringing the employee to terms. The New York Employers' Liability Com- 
mission, in 1910, reported that delay ran from six months to six years. 

The injured workman is driven to accept whatever his employer 
or an insurance company chooses to give him or take his chance in 
a lawsuit. Half of the time his lawsuit is doomed to failure because 
he has been hurt by some trade risk or lacks proof for his case. 

At best he has a* riglit to retain a lawyer, spend two months on the 
pleadings, watch his case from six months to two years on a calendar 
and then undergo the lottery of a jury trial, with a technical system 
of law and rules of evidence, and beyond that appeals and perhaps 
reversals on questions that do not go to the merits. ... If he wins, 
he wins montlis after his most urgent need is over.®^ 

^Vhen an employee did recover, the amount was usually small. The New 
York Commission found thaj of forty-eight fatal cases studied in Manhattan, 
eighteen families received no compensation; only four received over $2,000; 
most received less than $500. The deceased workers had averaged $15.22 a 
week in wages; only eight families recovered as much as three times their 
average yearly earnings.®® The same inadequacies turned up in Wisconsin in 
1907. Of fifty-one fatal injuries studied, thirty-four received selllenicnts under 
$500; only eight received over $1,000.®® 

Litigation costs consumed much of whatever was recovered. It was esti- 
mated that, in 1907, “of every $100 paid out by [employers in New York] on 
account of work accidents but $56 reached the injured workmen and their de- 
pendents.” And even this figure was unrepresentative because it included 
voluntary payments by employers. “A fairer test of employers' liability is 
afforded by the $192,538 paid by these same employers as a result of law- 
suits or to avoid law suits, whereof only $80,888, or forty -two percent, reached 
the beneficiaries.''^® A large fraction of the disbursed payments, about oiic- 
thlrd, went to allorneys who accepted the cases on a contingent basis.®' 

These figure.s on the inadequacy of reroverips are usually ciled in show- 
how little the workers received foi their pains. Hut wlrtt did these figure? mean 
to employers? A 5 *amnng that en.ployi rs, ns rational iiien, were aiivioiK to ’ 
pay as lit'le conijM-nsation a.? wa.s nec<*>.s;!ry to jire'* . iiKhistrial ]uaro and 
me. ‘.011 a healthy workforce, iljc* lieiter com .( h. to pay a lii/fhei 
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their big payments to insurance companies, lawyers, and court officials. Perhaps 
at some unmeasurable point of time, the existing tort system crossed an invisi- 
ble line and thereafter, purely in economic terms, represented on balance a 
net loss to the industrial establishment. From that point on, the success of a 
movement for change in the system was certain, provided that businessmen 
- could be convinced that indeed their self-interest lay in the direction of reform 
and that a change in compensation systems did not drag with it other unknow- 
able and harmful consequences. 

As on many issues of reform, the legal profession did not speak with one 
voice. Certainly, many lawyers and judges were dissatisfied with the status quo. 
Judges complained about the burdens imposed on the court system by masses 
of personal injury suits ; many felt frustrated by the chaotic state of the law, 
and others were bothered by their felt inability to do justice to injured work- 
men. One writer noted in 1912: 

[AJmendatory legislation in scores of separate jurisdictions have 
made employers' liability one of the most involved and intricate 
branches of the law, have multiplied definitions more recondite and 
distinctions more elusive than those of die marginal utility theory, 
and have given rise to conflicts of deci.sions that are the despair of 
jurists.*^ 

Some influential judges despaired of piecemeal improvements and played an 
active role in working for a compensation system. In a 1911 opinion, Chief 
Justice J. B. Winslow of Wisconsin wrote : 

No part of my labor on this bench has brought such heartweariness to 
me as that ever increasing part devoted to the consideration of per- 
sonal injury actions brought by employees against their employers. 

The appeal to the emotions is so strong in these cases, the results to 
life and limb and human happiness so distressing, that the attempt to 
honestly administer cold, hard rules of law . . . make[s] drafts upon 
the heart and nerves which no man can appreciate who has not been 
obliged to meet the situation himself .... These niles are archaic and 
unfitted to modern industrial conditions .... , 

When [the faithful laborer] . . . has yielded up life, or limb, or 
health in the service of that marvelous industrialism which is our 
boast, shall nut the great puhlic ... be charged with tlic duty of 
securing from want the laborer himself, if he survive, as well as hi.s 
helpless and (h pciulcnt ones? Shall those laUer alone pay the fearful 
priVe of the hixinics and cntnfo»'t.s which modern macluncrv brings 
within the leaeli of all? 

These are hiiniing and diflinih qiioslions with which the courts 
cannot deal, hevanse their duty i.s to adMiInister the law as it is, not to 
change k;lnit they are well within flic ])tovinec of ihv legislative arm 
of the government.*'' 

62. 1C. Downt.y, supra note 21. at 17. 
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Justice Roujet D. Marshall propagandized for workmen’s compensation in his 
judicial opinions.®^ He claimed in his autobiography '^to have been largely the 
exciting cause of the establishment of the workmen’s compensation law” in 
Wisconsin.®® He also wrote part of the governor’s message to the 1909 legis- 
lature appealing for a workmen’s compensation statute, and he helped induce * 
the Republican Party to back a workmen’s compensation plan in its 1910 ' 
platform.®® Legal writers and law teachers also spoke out against the common 
law and in favor of a compensation system. Roscoe Pound voiced a common 
opinion in 1907: 

[I]t is coming fo be well understood by all who have studied the cir- 
cumstances of modern industrial employment that the supposed con- 
tributory negligence of employees is in effect a result of the mechan- 
ical conditions imposed on them by the nature of their employment, 
and that by reason of these conditions the individual vigilance and 
responsibility contemplated by the common law are impossible in 
practice.®^ 

In 1911, when the New York Court of Appeals unanimously declared the 
nation’s first workmen's compensation statute unconstitutional,®® Dean Pound 
and thirteen other “experts in political and Constitutional law” issued a 
lengthy statement in an influential New York City weekly newspaper. The 
Outlook, which the editors summarized as demonstrating that the “decision of 
the Court of Appeals of the State of New York is not in accordance with the 
best legal authorities in the United States.”®® 

When considerations of politics were added to those of business economics 
and industrial peace, it was not surprising to find that businessmen gradually 
withdrew their veto against workmen’s compensation statutes. They began 
to say that a reformed system was inevitable — and even desirable. A guaran- 



64. See, e.g., Houg v. Girard Lumber Co., 144 Wis. 337, 352, 129 N.W. 633, 639 
(1911) (separate opinion); Monaghnn v. Northwestern Fuel Co., 140 Wis. 457, 4^, 
122 N.W. 10^, 1070 (1W9) (dissenting opinion). 

65. 2 Autobiography op Roujet D. Marshall S3 (Glasier ed. 1931). 

66. Id. at 239-46. 

67. R. Pound, 77i^^ N ecd of a Sociologicat Jurisprudence, 19 Green Bag 607, 614 
(1907). The entire April 1906 issue of The Green Bag was devoted to employers* liabilUy 
and workmen's conir>ensalion. Sec, particularly, R. Newcomb, The Abuse of Personal 
Injury IJtigation, 18 Crkkn Bag 19.6, 199' 200 (1906). .See also V. Walton, lPorkinen*s 
Compensation and the Theory of Pruftysional Risk, II Coi.UM. L. Rev, 36 (l9ll); 
E. Wambannb, Workmcn\x Coin pen uttion Acts: Their Theory and Their Coiistihh 
tionality, 25 Harv. L. Rev. 129 (1911). 

68. Ives V. .Soutli BulTalo Ry., 201 N.V. 271, 94 NM*. 431 (1911), dcclaiing uncou^ 
stitutional Ch. 674, [1910j N.Y. L'iw‘ 19.1.5. 

69. The lPorkinen*s Compensatim Act: Its Constitutionality Affirmed, 98 Tnr. 
Oun/jOK 709-11 (1911). Lyiunn Abbott, rdil»)i of The Outlook, and bis cimtrihntiiig 
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teed, insurable cost — one which could be computed in advance on the basis of 
accident experience — would, in the long run, cost business less than the existing 
system Hi 1910, the president of the National Association of Manufacturers 
(NAM) appointed a committee to study the possibility of compensating in- 
jured workmen without time-consuming and expensive litigation, and the 
convention that year heard a speaker tell them that no one was satisfied with 
the present state of the law — that the employers' liability system was "antag- 
onistic to harmonious relations between employers and wage workers."^^ By 
1911 the NAM appeared convinced that a compensation system was inevitable 
and that prudence dictated that business play a positive role in shaping the 
design of the law — otherwise the law would oe "settled for us by the 
demagogue, and agitator and the socialist with a vengeance."^® Business would 
benefit economically and politically from a compensation system, but only if 
certain conditions were present. Business, therefore, had an interest in press- 
ing for a specific kind of program, and turned its attention to the details of the 
new system. For example, it was imperative that the new system be in fact as 
actuarially predictable as business demanded ; it was important that the costs 
of the program be fair and equal in their impact upon particular industries, so 
that no competitive advantage or disadvantage flowed from the scheme. Con- 
sequently the old tort actions had to be eliminated, along with the old defenses 
of the company, In exchange for certainly of recover;* by the worker, the 
companies were prepared to demand certainty and predictability of loss — that 
is, limitation of recovery. The jury's caprice had to be dispensed v . ^ s^ort, 

when workmen's compensation became law, as a solution to the ind, ' . • cci- 
dent problem, it did so on terms acceptable to industry. Other pressures were 
there to be sure, but when workmen's compensation was enacted, businessmen 
had come to look on it as a positive benefit rather than as a threat to their 
sector of the economy. 

E. The Emcrgcnic oj Workmen's Compensation Statutes 

The change of the busincssnian's, the judge's, and the general public's 
attitudes toward industrial injuries was accelerated by the availability of frc.^li 
information on the extent of accidents and their cost to lu»tli management and 
workers. Uy 1900. industrial accidents ami the slioilvomings of the fellow- 
servant rule were widely perceived as problems that had to W solved. After 
190(), .state legislatures began lo lotd; for a ".solution*' by seUiug t-p cotiv.i-isslons 
to gather statislii >, to investigate possible new systems, ami to rceommeiid 

70. For a rnmp.tr j-*on of the cost clTuieucy o( the two systom.s, sec generally \V. 
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legislation^* Tlic commissions licKl public bearinj^s ami oiiIUnI upon tnnployors. 
labor, insurance companies, and lawyers to express their opinions aivl propose 
changes. A number of commissions collected statistics on indu.strial accidents, 
costs of insurance, and amounts disbursed to injured workmen. By 1916, many 
states and the federal government had received morc-or-Iess extensive public 
reports from these investigating bodiesJ^ The reports included studies of 
industrial accident cases in the major industries, traced the legal history of 
the cases, and looked into the plight of the injured workmen and their families. 

From the infonnation collected, the commissions were aide to calculate 
the costs of workmen’s compensation systems and compare them with costs 
under employers' liability. Most of the commissions concluded that a compen- 
sation system would be no more expensive than the existing method,’* and 
most of them recommended adoption, in one form or another, of workmen's 
compensation. In spite of wide variations in the systems proposed, there was 
agreement on one point: workmen's compensation must fix liability upon the 
employer regardless of fault. 

Between 1910 and 1920 the method of compensating employees injured on 
the job was fundamentally altcrcfl in the United States. In brief, workmen’s 
compensation statutes eliminated (or tried to eliminate) the process of fixing 
civil liability for industrial accidents through litigation in common law courts. 
Under the statutes, compensation was based on statutory schedules, and the 
responsibility for initial determination of employee claims was taken from the 
courts and given to an administrative agency. Finally, the statutes abolished 
the fellow-servant rule and the defenses of assumption of risk and conlribnlory 
negligence. Wisconsin’s law, passed in 1911, was the first general compensation 
act to survive a covirt test.’® Mississippi, the last state in the Union to adopt 
a compensation law, did so in 194S.” 

Compensation systems varied from state to state, hut they had many 
features in commun. The original Wisconsin law was representative of the 
earlier group of stattitcs. It set tip a voluntary system— a response to the 
fact that New Yoi !:’s courts had held a compulsory scheme uncoiisiltttional ou 
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due process grounds.*^^ Wisconsin abolished the fellow-scy^aiit rule and the 
defense of assumption of risk for employers of four or more employees. In 
turn, the compensation scheme, for employers who elected to come under it, 
was made the “exclusive remedy" for an employee injured accidentally on the 
job. The element of “fault" or “negligence" was elimiiuated, and the mere fact 
of injury at work “proximately caused by accident," and not the result of 
**\vilful misconduct," made the employer liable to pay compensation but exempt 
from ordinary tort liability.'^*^ The state aimed to make it expensive for em- 
ployers to stay out of the system. Any employer who did so was liable to 
suit by injured employees and the employer was denied the common law de- 
fenses. 

The compensation plans strictly limited the employee's amount of recovery. 
In Wisconsin, for example, if an accident caused “partial disability," the 
worker was to receive 65% of his weekly loss in wages during the period of 
disability, not to exceed four times his average annual earnings.®'^ The statutes, 
therefore, were compensatory, not punitive, and the measure of compensation 
was, subject to strict limitations, the loss of earning, power of the worker. In 
the original Wisconsin act, death benefits were also payable to dependents of 
the worker. If the worker who died left “no person dependent upon him for 
support," the death benefit was limited to “the reasonable expense of his 
burial, not exceeding $100."®^ Neither death nor injury as such gave rise to a 
right to compensation — only the fact of economic loss to someone, cither the 
worker himself or his family. The Wisconsin act authorized employers to buy 
amniitics from private insurance companies to cover projected losses. Most 
states later made insurance or self-insurance compulsory. Some states have 
socialized compensation insurance, but most allow the purchase of private 
policies.®- 

In essence, thou, workmen's compensation was designed to replace a highly 
unsatisfactory system with a rational, actuarial one. It should not be viewed .as 
, the replacement of a fault-oriented coinpcn.<ation system with one tmcoucorned 
with fault. U .slumkl not he viewed as a victory of cniidoyccs over eiiipk‘'\ er>. 
In its initial stagc>. the fellow-servant rule was not concoriied with fault, either, 
but with eslithlisluug a clear-cut, work.\Me, :\ud prodictaMe rule, one which 
suhstantively placed much of the ri.d; (if not all) on the woikei . Iiulnsirial acci- 
dent:* weie JuU .seen .a,*; a social pto! ^**m -at mo.<t as an ec«**io;;uc .\s 

vrdiu* pmTplitiiis eb.-mged. ilie rule weakened : it developed e.xeej'lion*; ami lo<t 
its elVieiciiey The eseeplions ait«l ouMUer escepiioit,-; can he looked at as a 
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series of brief, ad hoc, and unstable compromises between the clashing interests 
of labor and management, '^Vhen both sides became convinced that the game 
^was mutually unprofitable, a compensation system became possible^ But this 
system was itself a compromise : an attempt at a new, workable, and predictable 
mode of handling accident liability which neatly balanced the interests of labor 
and management, 

III. The Law of Indcstkial Accidents and Social Theory: 
Three Aspects of Social Change 

This case study, devoted to the rise and fall of the fellow-servant rule, 
utilizes and supports a-view of social change as a complex chain of group bar- 
gains— economic in the sense of a continuous exchange of perceived equivalents, 
though not economic in the sense of crude money bargains. It also provides a 
useful setting for evaluating three additional popular explanations of the origin 
or rate of social change. First, the apparently slow development of workmen's 
compensation is the classic example of what Ogburn called “cultural lag.” 
Second, since German and English statutes were enacted prior to the American 
laws, the establishment of compensation schemes in America can be viewed as 
a case of cross-cullural influence. Third, the active role of particular partici- 
pants (in Wisconsin, for example. Judge Marshall and John R. Commons) 
may substantiate the theory which advances the causal influence of “great men” 
in the process of social change. A thorough examination of these theories is 
not contemplated here. Students both of law and of sociology, however, may 
profit from a brief discussion of these theories in the context of the social 
change embodied in workmen's compensation statutes. 

A. The Concept of Cultural Lag 

The problem of "fair and efficient incidence of industrial accident costs,” 
in the words of Willard Hurst, "followed a fumbling course in courts and 
legislature for fifty years before the first broad-scale direction [leading to 
workmen's compensation] was ai>plied.”®^ In a famous book written in 1922, 
the sociologi.st ^\'illiam Fielding Oglnirii used the cxami>le of workineir.s com- 
pon-ation and tlic fifty-year period of fumbling to verify his "hypothesis of 
cuhur.'tl l:*g/*''‘ "Where one jj.'U't of culture changes fust," :.aid Oglnini, 
"thrf)Mj;h disrovory or invention, .“.nd ci:r a sterns cbanjjrs in ^ uj*. part (»f 
nilnn-e df.p* iidf :i! ii|m 1 i it. iIutc frc-ijnciitly is a delay .... 'J he extent (»f 
this lag will var> . . Iiul in.'iy esisl for . . . year-, <htring wtvirb ti'oe there 

}. Villi v» »» 111..' 1 a.nii i s ir; I’’ . Siad ; IltsK.i.v 6*' 
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may be said to be a maladjustment."®® Iii the case qi workmen’s compensation, 
the lag period was from the time when industrial accidents became numerous 
until the time when workmen’s compensation laws were passed, "about a half- 
century, from 1850-70 to 1915.” During this period, “the old adaptive culture, 
the common law of employers’ liability, hung over after the material conditions 
had changed.’’®® 

The concept of cultural lag is still widely used, in social science and out — 
particularly since its popularization by Stuart Chase in The Proper Study of 
Mankind^ And the notion that law fails to adjust promptly to the call for 
change is commonly voiced. In popular parlance, this or that aspect of the law 
is often said to “lag behind the times." This idea is so pervasive that it deserves 
comment quite apart from its present status in sociological thought. 

The lesson of industrial accident law, as here described, may be quite the 
opposite of the lesson that Ogburn drew. In a purely objective (nonteleologi- 
cal) sense, social processes — and the legal system — cannot aptly be described 
through use of the idea of lag. When, in the face of changed technology and 
new problems, a social arrangement stubbornly persists, there are social reasons 
why this is so; there are explanations why no change or slow change occurs. 
The legal system is a part of the total culture ; it is not a self-operating machine. 
The rate of respon.se to a call for change is slow or fast in the law depending 
upon who issues the call and who (if anybody) resists it. “Progress” or “catch- 
ing up” is not inevitable or predictable. Legal change, like social change, is a 
change in behavior of individuals and groups in interaction. The rate of change 
depends upon the kind of interaction. To say that institutions lag is usually to 
say no more than that they are slow to make changes of a particular type. But 
why arc they .slow? Often the ansv. er rests on the fact that these institutions are 
controlled by or lespond to groups or individuals who are opposed to the 
specific change. This is lag only if we feel we can confidently state that the.se 
groups or individn.als are wrong as to their own self-interest as well as that of 
society. Of course, people arc often wrotig about their own self-interest; 
they can be and are short-sighted, ignorant, maladroit. But ignorance of this 
kind exi.sls among progressives as well as among conservatives — among those 
who want change as well as among those who oppose it. Resistance to change 
is “lag” only if theie is only one “true" definition nf a problem- and one “true" 
solution. 

There were iiiipi>rlant reasons why fifty ycar.s clap.seel before worknicii’s 
coinjicn.salioii heeaine jvirt of the law. Under the inip.act of iiulu.strial coiulitions 

W. hi. at 201. 

80. Id. at 2 . 1 ( 1 . 

87. See .S. Cn.va:. Tiiv. I’koi-kr Sivhv ei M.snkisi« ll.S-17 (Ut tO. 1^4S). hVi 
Ollier i(iii>lii'.itioMs of cultmal l.is. see 11. Hail. Sofuil Th,'i».v u>ul cVw»i.7,*, in 
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Americans were changing their views about individual security and social 
welfare. Dean Pound has remarked that the twentieth cenlurj' accepts the idea 
of insuring those unable to bear economic loss, at the expense of the nearest 
person at hand who can bear the loss. This conception was relatively unknown 
and unacceptable to judges of the nineteenth century.®® The fellow-servant rule 
could not be replaced until economic affluence, business conditions, and the 
state of safety technolog)' made feasible a more social solution. Labor unions 
of the mid-nineteenth century did not call for a compensation plan ; they were 
concerned with ruore basic (and practical) issues such as wages and hours. 
Note the form that the^argument for workmen's compensation took, after 1900, 
in the following quotation ; few Americans reasoned this way fifty years earlier. 

[SJuppose you carry an accident policy and arc negligent in stepping 
from a street car. Do you not expect the insurance company to pay? 

If you negligently overturn a lamp and your house burns, do you not 
expect the fire insurance company to pay? That is what insurance is 
for— to guard against the slips and mistakes that are characteristics 
of human nature. . . . 

Before granting a pension do we ask whether a man used due 
care in dodging the bullets, or do we plead that he voluntarily assumed 
the risk? Then why, when a man courageously volunteers to do the 
dangerous work in transportation, mining, building, etc., should it 
seem wrong to grant him or his dependents compensation in case of 
accidents?®® 

Social insurance, as much as private insurance, requires standardization and 
rationalization of business, predictability of risk, and reliability and financial 
responsibility of economic institutions. These were present in 1909, but not in 
1850. 

Prior to workmen's compensation, the legal system reflected existing 
conflicts of value quite clearly; the manifold exceptions to the fellow-servant 
rule and the primitive liability statutes bear witness to this fact. These were 
no symptoms of “lag”; rather, they were a measure of the constant adjustments 
that inevitably take place within a legal system that is not insulated from the 
larger society but an integral part of it. To be sure, the courts frequently 
reflected values of the business community and so did the legislatures, but 
populist expressions can easily he found in the work of judges, legislatures, 
and juries. In tin: absence of a .sophisticated measuring- rod of past public 
ojdnion— and .sojduslicalcfl i oiicepi.s of the role of jmhlir opiiiinii in nineteenth 
century society — who is to say iliat the legal system ‘Maggerl” behind some 
hyf^itlictical general will of the piildiV or ; cmv hypothetically correct solution *; 

The concept of lag may also einploycd in the criticism of the nnirl.s* 
use of judicial review to n lard tbi ellicrtey of .sfjirial wclfair le?ri-],dion. In 

88. R. Pound, llic Anono/nV //.n c»i</ the Law <</ y»*r/v. S3 Haki, I 
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1911, the New York Court of Appeals declared the states compulsory work- 
men's compensation act unconstitutional. As a result of this holding, the state 
constitution had to be amended — two years later — before workmen's com- 
pensation was legally possible in New York.®® Because of the New York ex- 
perience, six states also amended their constitutions and others enacted 
voluntaiy plans. The issue was not finally settled until 1917, when the United 
States Supreme Court held both compulsory and elective plans to be consti- 
tutional.®* But it adds little to an understanding of social process to describe 
this delay in terms of the concept of cultural lag. Courts do not act on their 
own initiative. Each case of judicial review w'as instigated by a litigant who 
represented a group in society which was fighting for its interests as it per- 
ceived them; these were current, real interests, not interests of sentiment or 
inertia. This is completely apart from consideration of what social interests the 
courts thought they were serving in deciding these cases — interests which 
hindsight condemns as futile or wrong, but which were living issues and 
interests of the day. 

Conflicts of value also arose in the legislatures when they began to con- 
sider compensation laws. The Massachusetts investigating commission of 
1903 reported a workmen’s compensation bill to the legislature, but the bill was 
killed in committee on the ground that Massachusetts could not afford to 
increase the production costs of commodities manufactured in the statc.®^ 
Once more, the emergence of compensation depended upon a perception of 
inevitability — which could cancel the business detriment to particular states 
which enacted compensation laws — and of general economic gain from the new 
system. It is not enough to sense that a social problem exists. Rational collec- 
tive action demands relatively jirecise and detailed information about the 
problem, and clear placement of responsibility for proposing and implementing 
a solution. For many years legislatures simply did not consider it their re- 
spon.sibility to do anything about industrial injuries. Since they did not view 
accidents as a major social problem, and since state legislatures were weak 
political strucUire.s, they were content at first to leave accidents to tort law 
and the courts.®^ Moreover, stale agencies were not delegated the task of 
collecting information on the nature and extent of industrial accidents until 
relatively laic. The A\'isconsiu legislature created a Bureau of labor and Iitdus' 

^’ 0 . K.Y. CuNSi. ait. 1, 5 was :u!i!e<t in h>l3; tlio new sensation law it 
auili'M i/ci| was oiuutod Hut same yeai. Ch. 81(», (Pd31 X.Y. l.nwi 2277 , 

VI. Now York CVnt. K.U. v. \V)iiu% 243 U.S. (1917) ; llawkias v. Blc.ikly. 243 
ll.S. 210 (1917). In Mountain 1’imlvr Co. v. \Vashington, 243 ICS. 219 0^17). llic Court 
alsti 1 k»IiI an cxrliKsivc state insuiaiice nuul to bo oonsiiuitional. 

V.?. K. Wainer, Luibi'ity ns <m Ithiusttuil IS Gkkkn ItvCi 1S3. 
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93. llu* vvisonM injury bunions of induction ui>on the things priducid 
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infimiity in the law.” r.«»rKiiis v. I*’a1k Co., 117 Wis. .127, 370, 133 N.W. 209, >23 (lojn 
(Mar.shalt, J., conciii ling). | 
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trial Statistics in I8S3, but did not provide for the collection of data on in- 
dustrial accidents until 1905 When a need for accident legislation was per- 
ceived, individual legislators, under pressure of constituencies, began' to 
introduce work accident indemnity bills. Some were inadequately drafted; 
most were poorly understood. In order to appraise potential legislation, investi- 
gating commissions were created to collect information, weigh the costs and 
report back alternative solutions. 

What appears to some as an era of “lag” was actually a period in which 
issues were collectively defined and alternative solutions posed, and during 
which interest groups, bargained for favorable formulations of law. It was a 
period of “false starts” — unstable compromise formulations by decision makers 
armed with few facts, lacking organizational machinery, and facing great, 
often contradictory, demands from many publics. There was no easy and 
suitable solution, in the light of the problem and the alignment of powers. 
Indeed, workmen's compensation — which today appears to be a stable solution 
— ^was only a compromise, an answer acceptable to enough people and interest 
groups to endure over a reasonably long period of time. 

Part of what is later called “lag,” then, is this period of false starts — the 
inadequate compromises by decision makers faced with contradictory interest 
groups pressing inconsistent solutions. There may not he a “solution” in light 
of the alignment of interests and powers with respect to the problem at any 
given point in time. Perhaps only a compromise “solution” is possible. What 
later appears to be the final answer is in fact itself a compromise — one which 
is stable over some significant period of time. Sociologically, that is what a 
“solution" to a problem is : nothing more than a stable compromise acceptable 
to enough people and interest groups to maintain itself over a significant 
period of time. Theoretically, of course, total victory by one competing 
interest and total defeat of another is possible. But in a functioning democratic 
society, total victories and defeats are uncommon. Total defeat would mean 
that a losing grouji was so utterly imwcrless that it could exert no bargaining 
pressure whatsoever ; total victory similarly would imply unlimited power. In 
the .struggle over industrial accident legislation, none of the interests could be 
.so described. Diff' rent iicrccptions of the problem, ba.sed at least in part on 
different economic and social st:ikc.s, led to different views of existing and 
ixitejitial lav.’. When the.se views collided, comi)iomise!i were h:nnnurcd out 
Workmen's comp(-nsation took form not because it was (or is) perfect, but 
lrccau.se it represented a .solution acceptable enough to enough intcre.sts to 
outweigh the c»rsts of additional v-lruggle and bargaining. If there was “lag" in 
the i>rorcss, it r.aisisted of a' <|i>ie veuve in presently arceijtrilrle solutitriis whicli 
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turned out not to be adequate or stable in the long run. *‘Lag” therefore at most 
means present-minded pragmatism rather than long-term rational planning.®* • 

B. Cross-Cultural Borrowing 

The adoption of workmen's compensation in America docs represent an 
instance of what can be called conscious cross-cultural borrowing. Workmen's 
compensation was not an American innovation ; there were numerous European 
antecedents. Switzerland passed a workmen's compensation act in 1881; 
Germany followed in 1884 with a more inclusive scheme. By 1900 compensa- 
tion laws had spread to most European countries. In 1891 the United States 
Bureau of Labor commissioned John Graham Brooks to study and appraise 
the Gemian system. His report, published in 1893, was widely distributed and 
successfully exposed some American opinion-leaders to the existence of the 
European programs.®* Most of the state investigating commissions also in- 
quired into the European experience, and a number of early bills were modeled 
after the German and British systems. 

Though workmen's compensation can therefore be viewed as an example 
of cross-cultural borrowing, care must be exercised in employing the con- 
cept. Successful legal solutions to social problems are often borrowed across 
state and national lines but this borrowing must not be confused with the 
actual “influence" of one legal system over another. "Influence" carries with 
it an implication of power or, at the least, of cultural dominance. The forces 
that led to a demand for workinen's compensation were entirely domestic, as 
this study has argued. The fact tliat European solutions to similar problems 
were studied and, to an extent, adopted here shows not dominance but an 
attempt to economize time, skill, and effort by borrowing an appropriate model. 
It would be quite wrong to detect European legal "influence" in this process. 
The existence of the European compensation plans was not a cause of similar 



.. 95. Other instances of supposed cultural lag can be analyzed in similar terms. 
For example, Ogburn used exploitation of the forests and the tardy rise of conservation 
laws as another illiKtr.'ilion of the lag. W\ OcnvHS, sufra note 84, at- 203-10. 
Professor Hurst's clalwratc .study of law* and the \Visconsin lunibcr, industry dojuon- 
strates that the legal .system supported the esploilalion of the forests of Wisconsin in 
the 19th Century; tlie public did not and would not consider the ultimate f^ocial cost.*: 
of destroying the foicst.s. '‘Common opinion throutd^ the lutnher eni CiMisidercd tlut the 
public interest /taJ no greater concern than the increase of the productive capacity of 
the gemral ccomuny.” J. Wn.i aki» Hi*k.si\ I \\v ,\xn Kco.nomic Cuowru 2ol U964) 
(emphasis ,'iddetl). “(Tlhe donuiumt atteuiiim of lunclccmh'cetUury policy was upon 
promotional rather tlian regulative u>e of law,** hi. The crucial prohleni was how to 
develop and settle the continent, tmt U«>\v to conserve or reforest. Cert tinly no oi;c vya.s 
concerned with p!a\ i;rmmds fi»r tinhom tirhan ma.s.ses. People backed demands ari.sing 
out of iinmcdiatr intciest.<;: the development o( .stable, cconoinic.illy pro.speron.^ coiu- 
nuinities, (.oni'ts icflccled these attihitlrs. lUindnc.ss to fntiirc needs for n.itiiral rc.^ourccs 
did not restilt from evil intentions or from a yichling to the ‘’pine barons*'; the law 
reflected “pu'v.iiling comnnmicy valius*' seeking concrete sointiotts ii» problcnts con- 
cretely ami currently percc.vnl. Id, 
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American statutes. Rather, the interest shown in the foreign experiences was 
a response to American dissatisfaction witli existing industrial accident law.®^ 
Similarly, the current drive for an American omhuds^mn is not an example of 
the ''influence” of Scandinavian law. A foreign model here sharpens discussion 
and provides a ready-made plan. Yet the felt need for such an officer has 
domestic origins. 

C. Great Men and Social Change 

Sociologists are fond of pointing out the inaccuracy of the “great-man 
theory of history,” which holds that particular persons play irreplaceably 
decisive roles in determining the path of social change. The influence of single 
individuals, they say, is hardly as critical as historians would have us believe.®® 
The role of outstanding persons in bringing about workmen's compensation 
acts seems on one level quite clear. In Wisconsin, Roujet Marshall excoriated 
the existing system from the bench; oflf the bench he was a vigorous diampion 
of the new law and, indeed, helped draft it. John R. Commons worked tire- 
lessly for passage of the act, and served on the first Industrial Commission 
whose obligation it was to administer the law.®® His \vritings and teachings 
helped mobilize informed public opinion and virtually created a lobby of 
academicians for workmen’s compensation. Political figures, businessmen, 
union leaders, and others played active roles in the passage of the law. It is 
quite tempting to say that the Wisconsin law would be unthinkable but for the 
work of Marshall, or Commons, or LaFollette and the Progressive tradition in 
the state, or the craftsmanship of Wisconsin’s pioneering legislative reference 
service under the skilled leadership of Charles McCarthy.'®® Reformers and 
academicians served as important middlemen in mediating between interest 
groups and working out compromises. Their arguments legitimated the act; 
their zeal enlisted support of middle-class neutrals. They were willing to do 
the spadework of research, drafting, and propagandizing necessary for a 
viable law. In the passage of many other welfare and reform laws, outstanding 
personalities can be found who played dominant roles in creating and leading 
public opinion — for example, Lawrence Veiller for the New York tenement 
housing law of 19')1,'®' Harvey Wiley for the Federal Food and Drug Act.*®'* 

The groat-ni.Mi hypothesis is not su.sccptihlc of j)roof or disproof. Rnt thv 
course of events \mderlying woil.mcn’s compensalion at least sugge.sts lhai 
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social scientists are properly suspicious of placing too much reliance on a 
great-man view. If llic view here expressed is correct, then economic, social, 
political and legal forces mdile workmen's compensation (or some allcriialivc, 
such as FELA) virtually inevitable by the end of the nineteenth century. Out- 
standing men may be necessary in general for the implementation of social 
change; someone must take the lead in creating the intellectual basis for a 
change in perception. Nonetheless, when a certain pattern of demand exists in 
society, more than one person may be capable of filling that role. Particular 
individuals arc normally not indispensable. The need is for talent — men with 
extraordinary ability, perseverance, and personal influence, men who can sur- 
mount barriers and accomplish significant results. Obviously, the absence of 
outstanding persons interested in a particular cause can delay problem solving 
or lead to inept, shoddy administration. The appearance of truly exceptional 
persons at the proper moment in history is undoubtedly not automatic. But 
talent, if not genius, may well be a constant in society ; and the social order 
determines whether and in what direction existing talent will be exerted. 

Thus, it would be foolish to deny that specific individuals exert great 
influence upon the development of social evqnts, and equally foolish to conclude 
that other persons could not have done the job as well (or better) if given the 
opportunity. "Great men," however, must be in the right place, wliich means 
that society nuist have properly provided for the training and initiative of 
outstanding persons and for their recruitment into critical offices wlien needed. 
In difficult times, great biisinessnien, political leaders, musicians, or physicists 
will emerge. "Great men" appear "when the time is ripe” — but only insofar as 
society has created the conditions for a pool of creative manpower dedicated to 
the particular line of endeavor in whicli their greatness lies. 

Postscuu't: Workmen's Compens.miox axd After 

We have called workmen's compensation a solution to the problem that 
called it forth, defining a solution as a stable compromise. In what sense can 
the present system l>c called stable? A literature of attack on it is certainly at 
hand.***-* It has I)C*e!\ criticized as mi “adaptable enough to keep abreast of a 
changing cnviroimi»*nl" sonu* s:\y it has not "removed litigiousness" at 
niid-crnfiiry, (itliers ropnrt that 'Mcspitc the progress from the modest begin* 
niugs of 50 years ago. empUwevs niul lahtu* are both dissalislied willi work- 
mni*s ctHiipensalioji.**""* In wh:u sense, ihcMi, has workmen^ compensation 
been a scdulinti at all ? 

I(U. .V,r ll. SoNttiis X* SoMr.Ks, sutra note 56, at A. lUMic, 
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It has certainly not been stable in the sense of unchanging. Few, if any 
statutory programs have been so frequently tampered with. Not a session of 
the Wisconsin legislature, for example, goes by without amendments — some 
major, some minor — ^proposed and frequently passed.'”^ Many changes have 
also come about through judge-made law, or through judicial ratification of 
changes initiated by tlie various state commissions. The original concept of 
the industrial accident almost seems buried under layers of statutory and 
judicial accretion. In some states compensation may be paid for heart attacks 
suffered on the job.*^® Not all heart attacks, to be sure, are compensable ; the 
hairline distinctions and caiisistry involved in deciding which ones bring re- 
covery rival the ramifications of the fellow-servant rule at its height.*®^ 
Thousands of accidents are compensable that have nothing to do with the 
impact of machine upon man in an industrial setting. A bartender hit by a 
stray bullet fired by a customer's wife a teacher struck by a student’s mis- 
sile,^^' and a traveling salesman burnt in his sleep by a hotel fire'*^ have 
recovered for their losses. Moreover, the law seems to have wandered from 
, the notion that compensation covers only economic loss. Thus, losses of arm.s 
and legs are compensable without showing a connection with the injured man’s 
power to earn,”^ and awards have been occasionally made for disfigurement 
seemingly unrelated to earning capacity.'*^ The full significance of these and 
other changes would require extensive treatment in itself. But the stupendous 
number of reported cases, the huge bulk of the technical literature on the law 
of compensation, and the constant statutory tinkering with the program indi- 
cate that workmen's compensation has embarked on a voyage comparable to 
that of the fellow-servant rule, except that the direction is toward expanding 
rather than contracting a princijde. Compensation is stable, then, only in the 
sense that it is the base onto which accretions arc added. The many changes 
arc in it and to it, not from it. In this respect it is similar to the federal income 
tax law — constantly amended an<l tinkered with, but in the predictable future 
accepted in essential structure as a fact of legal and social life. 

If all the tendencies of the case law were followed to their logical limit, 
then workmen’s compensation would end up covering workers for all illnesses, 
injuric.s, and dbrjhilitics which might he linked somehow to the job — either 

107. Thus, irj 1%3 the Wisconsin statute was amended sodiat (aiiionp other tilings) 
a worker who sufTi; s injury on tlic j'^h and whose hcarintf aid is damaged, can iccovt: 
also for tlic (JarrKu;« to his liearinR aid. W'is. .Stat. .»\nv. $ 102.01 (SiiplJ. 

m. E.o , kthv.fO' n Wr.t. Inc. v. Itailry, 3% .S.W.2d f<22 (Ark. Sup. Ct. W6). 

Wj, .SVe o«*i:rr.-7v I A. I.auso:;. note %. at } 3H.64 (lOO.'i) ; J. \Vi^:f;inton, 

77if (tf thf .tfiiu — /I Pnst Mor/rui, 17 U. In* h. Kkv. 543 (1965). 

JIO. h.diisirial h*dein. Co. v. Ir.tlnslrial Accident Conm/ii, 95 C*al. App. 2d 801, 
214 l'.2d 41 (bisi. a. App. 19:0). 

111. Whitney V. Jvura! Jiwlepeiidviil S'*liOi»I No. 4, 232 lowa 61, 4 N.\V.2d 

394 fr.M2). 

112. Wisrinaii v Indn^rial ArchlMit Lomm*n, 46 Cal. 2d 570, 2v7 I’»?d 6-19 (1956). 

n. l. Ala4:a hid is. Ihl. v. CliUKa. !» Kh, \- *t .h'o US. .320, 323 (1958). 

114. Ser 2 A. .utpnt •• i 
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causallyi or because they happened during working hours. Present law is far 
from reaching this point, and most likely it cannot reach it, within the limits 
of a compensation system. Vasily increased coverage would levy an unaccept- 
able tax on industry, and if compensation reached the point where it became a 
kind of total social insurance for workers, mdustry would demand further 
spreading of the risk. Institutionally, it is difficult for courts and legislatures to 
go fast or far ivithin a compensation system, since the traditional limits of the 
system help define its legitimacy, and its legitimacy in turn suggests definite 
limits. The words of the statute prevent judges from going past a certain in- 
visible point in stretching language. Legislatures make only marginal changes 
because of the absence, so far, of a strong sustained call for a' great broadening 
of scope. 

One possible change in direction would be an abandonment of compensa- 
tion in favor of a more comprehensive plan secured by state insurance. Such a 
change would give up the theory that compensation costs are allocated in 
accordance with industrial responsibility for the injuries of employees and 
replace it with a more general social theory of welfare and risk. The British 
have reached this stage.”® Whether the United States will in the near future 
is doubtful. Old-age assistance, medicare and other welfare programs may 
blunt the demand — or, conversely, they may prepare the way for it. Perhaps 
workmen’s compensation will fall if the irrationalities of the present system 
become so gross that all parties in interest agree to abandon it, just as the 
fellow-servant rule was abandoned. 

In short, workmen’s compensation is in the second of the three stages 
which the fellow-servant rule itself went through — the stage of technical com- 
plexity and unstable compromise. Nothing here is intended to suggest that the 
third stage must come within some definite time-period or that it must come at 
all. To make dcfmilc predictions would be foolish. Even sensible guessing is not 
possible without c.arcftil comparative study of tlie life-cycle of legal rules and 
doctrines. It is clear, however, that the general three-stage pattern followed by 
the fellow-servant rule is quite common.**® This is because such a pattern is 
the natural result C)f the impact of social Change, moving more or less in one 

115. National IiiMiraiicc (Tiulnslri.il Injuries) Act of 19A6, 9 & 10 Geo. 6, di. 02, 
os amcM, n & 12 (ko. 6, ch. 42 

116. Anotlier CNainplc is providcil by the n.itional quotas system in inmiigralion 

law, which was um^M'idar with .semu* groups and under .attack tlironglioiii its lusti'ry. 
1 minis; rat inn Ac\ of l‘^24. cli. 1*^0, 4.1 Stat. 15.k. It wont throut;h a period of luph com- 
plexity and onstaMe compromises hofmc abolished in .\cl of Oct. .1, 

i*ub, I,. No. $ I, 79 Sl.it. 911. In the twiddle stage, iho basic restrictive foaturcs 

of iiiiinigration law were complicated by private imtiiigration and natttra I i. nation bills, 
as well a*i spcci.tl sl.Utitoiy provision', for rckuivcs of citizens, rcfujiccs, and olhcr.s. 
llelwi'cn 1052 and lOio jirobatdy "two ' Ut uf every tltrcc iiuinigr.uits entered the Tniteil 
States outside the tptota resit iclinns.'* It was finally replaced by a more "liberal" 
bill, wliicli c.u efuily pridccteil the vit il interests of those groups which oppos'd free. 
U|»en immiarutiou, wliilc removing the complexity ami iniquity of the system of national 

2 uotas. See T. .Scull \. Is the Ptwr Oten Survey of our A*m» /mmii/MhoH 

13 U.C.h.A.1.. Rr.v. 227, 226 (m\). See generotty id, at 242-44. 




82 



COLUMBIA LAW REVIEW 



definite direction, upon a given area of law. If the proper societal demands arc 
made, wide-reaching changes in law inevitably come about; and the process 
of change in the law, despite enormous diversities, produces noticeable regu- 
larities of behavior. 
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THE PRACTICE OF JUSTICE 

HARRY W. JONES* 

^ ^ 

The Tyrrell Williarns Mcmarhl Lcctui;cship was established in the School of 
Law of Washington University by alumni £f the school in 1949, to honor tlie mem- 
ory of a well-loved alumnus and faculty member whose connection with and service 
to the school extended over the period 1898-1947. This eighteenth annual lecture 
was delivered March 9, 19G6. 



Thirty-five years ago, I studied Contracts at the feet of the great teacher 
whose memory honors this series of annual lectures. I could not now recite 
a single rule I learned from Tyrrell Williams or state the facts of any case 
we covered in his course. What I retain from Professor Williams’ teaching 
is something incomparably more important, his insistence that the admin- 
istration of law is riot a closed system but a social process and that legal j 

reasoning requires not only powers of abstraction and logical inference but 
also continuing acts of imaginative perception and ethical judgment. Best ' j 

of aU I remember a morning in the fall of 1931 when I began to put away ' 

childish things and understand what law in life is all about. 

Professor. Williams began his Contracts class that day by expounding one i 

of his wonderful hypothetical cases and inviting volunteers. Angels would | 

have feared to tread there, but I nishcd in with a confident and categorical 
answer. Professor Williams looked over his glasses quizzically, shook his ! 

head to bnish me off, and called on someone else. Strong in the valor of , 

ignorance I took up tlie argument with him after class. To be sure, his 
analysis of the problem ease had made it plain that the result for which I 
was contending would be unfair as between the parties to the supposed con- 
troversy. But Tvhat of that? I Tvas relying on an impeccable, general prop- 
osition of laTv, and the s)-llogi.sm in Tvhicli my argument inoTTd from major j 

premise to conclusion Ts’as steady and remorseless, or so it- seemed to me. , ■ 

"And so, sir,” I concluded, “isn’t that the way your case would havc.to go?” ’ ■ 

' * Cardozo Professor of Jnrisprudeme, Columbia University. , • 
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Tyrrell Williams ^^•as kind, but his vast kindness Avas tempered with ii;'. 
tellcclual toughness as cA’cry great teacher’s must be. “You are losing sight 
of the merits of the ease,’’ he said. “That decision would be terribly unjust 
on the -facts I gaA'c you. You know — or ought to by now — that no decent 
judge would reach that result in my ease.’’ 

“But, sir,’’ I pej-sisted, “that is Iioav he Avould have to decide it, whether 
he wanted to or not.’’ 

‘‘Have to, my eye!’’ replied my master. “It isn’t very often that a judge 
has to decide a case unjustly. He’d find a way to decide it right — and so 
would you if you could get it through your head this is a case, not an exer- 
cise in algebra.’’ 

This Avas the greatest of the countless lessons I learned from Tyrrell Wil- 
liarns during the three years I Avas his student and the three additional 
years, here at \Vasliington University, Avhen I Avas his colleague on the laAv 
faculty but his student still. It is appropriate, I think, that I make this cru- 
cial lesson the subject of our I960 Tyrrell Williams Lecture. Individual 
ease “merits’’ are fully as influential as general legal rules as factors in hoAv 
cases actually get decided. It is only rarely in our legal order that the just- 
ness of a claim is not the strongest argument that can be made in support 
of its recognition. Jurisprudential theory is remote from the reality of laAV 
in action unless it takes full and sufficient account of this element of in- 
dividual justice in the administration of laAV. The practicing laAvyer Avho 
ignores this fact of legal life docs so at his peril. 

I. The Binocular Vision of Justice 

“A case, not an exercise i., algebra!’’ Professor Williams’ crisp reminder 
of the primacy of the ease for the practice of justice came back to me many 
years later at a university seminar on the professions, Avhen I heard a great 
internist’ dweribe the practice of his profession. There are, he said, two 
equally important elements in medical practice, the science of medicine 
and the art of healing. The art Avithout the science is at best benevolent 
quackery, the science without the art cold and limited in therapeutic effec- 
tiveness. The great physician is master of them both, learned in the science 
of his profession and, at the same time, possessed of a sympathetic virion 
that sets the patient before him not just as a more or less standard example 

1. Dr. Dana W. Alchlcy, Professor Emeritus of Clinical Mcdicii^c, College of Physi- 
cians and Surgeons, Columbia Unlver.^iity. The University Seminar^ on the ProfessjonSj 
which met at Cfilurnbia from 1950 to 1053 under the chairmanship of the distinguished 
sociologist Robcn K. Merton, was supported by a grant from the Russell ‘Sage 
Fouiiuation, ’Jlnc S^rninar was composed of membet's representing eight professions: 
medicine, law, architecture, engineering, work, the ministry, nursing, and education. 
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of jtnccphalitis or Parkinsonism but as n xinlquc and complex individual, 
a whole man of personal dignity and inalienable singiilarily. 

Similarly, I suggest, there arc tw.o.:,cqually important elements in the ad- 
ministration of justice, the sStnee of law — for legal precepts and legal rea- 
soning have at least some of the attributes of a science — and wliat I will 
call the art of the lawyer. Every case that comes to a court for decision — 
or to a lawj'cr’s office for counseling or advocacy — is, on the scientific view 
of things, an item for conceptual analysis and classification. Doe v. Roe is, 
we say, an equal protection case or a third party beneficiary case or a con- 
structive trust case, and this classification brings the applicable rules and 
precedents into play for analysis, argument, and judicial explanation. But 
i Doe V. Roe is more than a specimen for classification; it has its further 

I reality, as a concrete dispute between living claimants and calls for a fair and 

i just disposition between them. 

I Which is the ultimate reality, the general rule or the concrete case? To 
j ask this is to enter a battleground o\'er which philosophers have fought for 
many centuries. Arc we to associate ourselves ^vith the philosophical “real- 
j ists” and so locate ultimate legal reality in the area of the universal, the 

, general legal proposition or concept? Or arc sve to join forces with the 

' philosophical “nominalists” and assert that only concrete cases are real and 

general legal concepts but names devised for convenient groupings of sin- 
gular reality? In law, no such hard choice is forced on us. Realism and 
nominalism are two ways of seeing, and our adjudicative tradition makes 
' iwe of them both. 

* ' Consider, as our analogy, the following passage from Ernst Cassirer’s 

I Essay on Man: 

In science we try to trace phenomena back to their first causes, and 
I to general laws and principles. In art we are absorbed in their imme- 
diate appearance, and we enjoy this appearance to the fullest extent in 
its richness and variety. , , , The two views of truth are in contrast 
with one another, but not in conflict or contradiction. . . . The psychol- 
ogy of sense perception has taught us that without the use of both eyes, 
without a binocular vision, there would be no awareness of the third 
dimension of space. The depth of human' experience in the same sense 
depends Ion the fact that we are able to vary our modes of seeing, that 
we can alternate our views of reality.’ 

This is Uic heart of wh.it I have to say in this Tyrrell IVillianis Lecture. 
Legal reality has ,a twofold aspect. There is a “science’’ of law in which 
every c.asc i.s, in truth, .in illustration of a gcncr.il rule. There is an “art” 
! of law in which tlie focus of perception is on the indiridual case, in all its 

I ^ ^ 

2. Cassirer, An* E.^say ON M.\.v 169*70 (Yale cd. 1952). 
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jimmcdincy and singularity, “The particular in isolation, ' Felix Frankfurter 
once wrote, “is meaningless; the generalization without concreteness, ster- 
ile.’” \Vithout binocular vision, without the use of. both eyes, there can be 
no true understanding of the problem of justice as it exists in law in life. 

Here, I suggest, is the middle ground between a jurisprudence of con- 
ceptions, in which legal rules arc primary and particular cases seen as gen- 
eralization fodder, and an equally unacceptable legal nominalism which , 
looks only to “fireside equities’” and dismisses legal rules as mere grounds 
for rationalization of decisions reached ad hoc. Conccptualist and nomina- 
list theories of the decisional process arc equally misdescripUve of the prac- 
tice of justice as it goes on from day to day in the real world of courts, law 
enforcement agencies, and law offices. Each, the conccptualist and the nom- 
inalist, has hold of a part of the truth, but each asserts a profoundly false > 
either/ or relation between the demand of the general legal principle and 
the appeal of the concrete situation embodied in a particular controversy. ' 
For it is not either/or in the practice of justice. A legal order like ours is 
at once mindful of the values of consistency and predictability in the applica- ; 
tion of principles and sensitive to the variety, the intractable singularity,. of 
the controversies that arise between men in society. . 

My emphasis, in the next part of this discussion, will be on the many , 

ways in which the legal order, as it exists, manifests its sensitivity and re- ' 

sponsivencss to the individual merits of particular c Do not infer from ' 
this emphasis that I am subscribing to the full nominalist thesis and for- 
getting the “law as rule’’ side of the binocular wsion of justice. If I were 
forced, as I am not, to choose between the schools and become either a ; 
card-carrying nominalist or a card-carr)'ing conccptualist, I would, I sup- j 
pose, say that the nominalists arc rather closer to legal reality, at least as it ■ 

exists in trial courts and in law offices, than their rule-minded adversaries , 

arc, but that is not the cxplanatit.r' of my cir?phasis. My point is rather 
that the “scientific” view — m!o!, « ^^ilmary and eases as incidental and sec- 
ondary' — is vastly ovcr-rcpicsJAted in the literature of jurisprudence and 
legal scholarship, and I hope to contribute towards some restoration of tlic 
balance by emphasizing, perhaps over-emphasizing, the aspect of case-mind-^ 
edness and individualization in the practice of justice. A little skeptical 

3. rp.ANKFUi»Ti;R, Mr. Justice llolrn'es and the Constitution, 41 Harv. L. Rev. 121| 

157 (1929). ; 

4. The iatc K'.r! N. Llewellyn drew a r.h.trp distinction ho.twccn “the relevant prpb* 

lcm*situatIon as a type** and the “fireside criuitlcs** or “other possibly unique attributes . 
of the case in hand.** Ltr.wi:LLYN*, Tnn CoMMoiy Law Tradition' — Decidino Appeals 
2Ctl (I960). (Emphasis added.) The term “fireside equities” is used as the equivalent j 
of “the ihuhcdiatccquitie.s of the controversy.** ///. at 443. . / 
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/ nominalism is good for legal analysis, and long overdue. For, and this will 
f be one conclusion of this Lecture, the exaltation of general rule over con- 
I Crete case in forni.al professional discourse, in discussions of law and legal 
institutions by scholars in other fields, and in the understanding of citizens 
generally, has gravely undesirable consequences for law administration and 
law practice, and for law itself. 



II. The Ways AND Means OF iNumouALizATioN 

The “scientific” element in the practice of justice is related to the basic 
I requirement that law’s precepts be general in statement and application. 
Without generality in law, there would be no equality in the legal order, 
no impersonality or formal rationality in the operation of adjudicative in- 
stitutions, no predictability in the planning of future conduct. “On the 
whole,” wrote the late Edwin ^V. Patterson, “the generality of law is its 
most important characteristic.”® Indeed, the idea of the legal precept as a 
measure, a norm, a general rule, is so deeply ingrained in our legal philos- 
ophy that most definitions of “law” list generality as an essential attribute 
and exclude the particular command, order or judgment. 

Yet we know that there is another side to law’s formal generality. To be 
general, a precept must be abstract, and the inclusivencss of any abstract 
foimulation is achieved only by sacrificing something of concrete reality. 

' We are mindful of Alfred North ^V’llitchead’s warning that “No code of 
verbal statement can ever .exhaust the shifting background of presupppsed 
fact,”® and of Justice Holmes’ astringent obscr\’ation that “General proposi- 
tions do not decide concrete cascs.”^ But the classic statement of this aspect 
of the problem of justice is much older and comes, curiously chough, from 
Aristotle, a thinker far more inclined in his general world vie\v to iiniversals 
than to singulars:. 

Law is always a general statement, yet there are cases which it is pot 
possible to cover in a general statement. In matters therefore, while it 
is necessary to speak in general tenns, it is not possible to do so correctly, 
the law takes into consideration the majority of cases, although it is 
not una^varc of the error this involves. And this does not make it a 



5. Patterson, Jurisprvdence — Men and Ideas of the Law 97 (1953). 

6. Whitehead, Adventures of Ideas 71 (Menior cd.T933). 

7. Lochner v. New York, 198 U.S. 45, 76 (190.'i) (dissenting opinion). Shortly be-’ 
fore the Loe/inrr decision, Holmes h:\d wrlUon tV.c following to his friend, Sir Frederick 

• Pollock; “hiy intellcctu.ll furiiitinv consist,'; of .in n-ssortnicnt of general .propositions 
, which grow fewer and more gcncv.il a.s I grow older. I always s.vy that tljc chief end 
of man is to fr.tme them and' that no gcncr.nl proposition is worth a damn.*’ 1 Holmes- 
Pollock Letters 118 (Howe ed. 1911). . 
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wrong la\v; for the error is not in the law nor in the Iawgi\'cr, but in 
the nature of the case : the material of conduct is essentially irregular. 

. . . This is the essential nature of the equitable: it is a rectification 
of law where law is defective because of its generality.® 

Aristotle’s definition of the “equitable” is a prophetic and wonderfully 
apt description of the historic role of the English courts of chancery during 
the sixteenth and seventeenth centuries, when the common law, for a time, 
lost its traditional sensitivity to the merits of individual eases and became 
rigid and nilc-bound. Equity has disappeared since then as a separate S)'s- 
tem of courts, but the idea of the equitable sur\'ivcs in full vitaUty and in- 
vigorates the common law judicial process. Consider, as a manifest example, 
the extent to which our law’s central working policy, the doctrine of pre- 
cedent, reflects tins pei'vasive inclination to concrete and singular cases 
rather thaii to abstract and general rules. To say that a court follows the 
principle of stare decisis docs not mean that it applies, in a mechanical and 
undiscriminating way, the general propositions of law stated in past judicial 
opinions. In the use of case-law precedents there is always room for neces- 
sary case-to-casc indiridualization, always leeway for Aristotle’s “rectifica- 
tion of law \vhere law is defective because of its generality.” 

The common law doctrine of precedent is grossly misunderstood if sten 
only as a device for insuring certainty and generality in the application of es- 
tablished case-law principles. To be sure, it has that function: as a general 
matter, like eases arc to be decided alike. But common law method is in- 
tractably case-minded, fully as sensitive to factual differences in eases as to 
their factual similarities. Rules stated in past judicial opinions are mere 
dicta — “persuasive” but not “controlling” as statements of legal principle — • 
if they go beyond the material facts of the cases that \vcre then before the 
court for decision. Yesterday’s precedent is “binding” on the court in to- 
day’s controversy only if the two cases involve the same material facts. And 
it is today’s court, confronted with today’s concrete and singular controversy, 
that determines what the material facts of yesterday’s case were — and so 
whether yesterday’s decision is a binding precedent for the disposition of 
today’s contro\'crsy. 

It is quite true, as exponents of one or another version of slot-machine 
jurisprudence enjoy pointing out, that flat overrulings are few and far be- 
tween, except perhaps in the Supreme Court of the United States, where 
special considerations and special ground rules apply. A typical state couit 

8. Nicom/.ciikan Ethics, Look 5, reprinted in Mop.ris, The Great Ltajal Pnaos- 
OPHERS 25 (1059). The fiiiotation it from the Rackham translation in the Locb Cl.assical 
Library. ■ ’Compare the larae text, in tlic Ross translation, in McKeo:?, iNTRODiioi.iotr 
TO Arietotle 421 (1947)... 
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of last resort— the Supreme Court of Missouri or the Covirt of Appeals of 
New York — will, in the course of a working year, explicitly overrule at most 
two or three of its established ease-precedents, but to .stjess this is to miss 
the point of the common law tradition. Out-and-out overruling of pre- 
cedents is rarely necessary, because, in most situations, a just «^nd .scasible 
decision for today’s ease can be reached by distinguishing any embarrassing 
precedents away as somehow different in material facts from the concrete 
ease now before the court. As this selective procc.ss continues over the years 
— this helpful precedent extended to justify sought results in new situations, 
that awkward one limited or ciistinguishcd away — we arc likely to see the 
emergence of competing lines of precedent, so that a conscientious trial 
judge, called on to decide a close and difficult controversy, can decide that 
new ease either way and support his chosen decision with all conventional 
legal proprieties. 

What I have said about the room for case-by-case individualization within 
the policy of stare decisis is not to be taken as a cynical account of the judi- 
cial proc^. To me, as I think to most lawyers, this flexibility and respon- 
siveness to the particular merits of particular eases is the essential genius 
of the common la%v system. My present point is the narrower but, I think, 
mor.e important one that the workings of our method of precedent exhibit 
dramatically the interplay of science and art, general rule and concrete ease, 
in the practice of justice. 

What docs this mean for the work of counselors, advocates and judges 
in the world of law in action? All the implications could not be exhausted 
in a lecture ten times longer than this one, but a few should suffice for our 
present purposes. If the counselor is to make an accurate prediction of 
“what the courts will do in fact”” in a given problem situation, he must be 
as sensitive to the factual singularity and intrinsic equity of the concrete 
case on which his professional advice is sought as he is knowledgeable about 
the general “state of the law” embodied in the precedents. If the advocate 
is to make an cfTective presentation of a case committed to his charge, he 
cannot proceed, as too many do, by offering the court a formless and un- 
focussed collection of past judicial statements and holdings; what matters 
most is not past ca.ses but the ease he has noio, and the factual merits of that 
case must shine through if his argument is c\’cr to engage the serious at- 
tention of the court. 



“The propliecics of \s'h.it the courts will do in fact, and nothing more pretentious, 
art what I mc.in )>y the hw.” Holmks, The Path of the I.aw in Cou.Es'rr.o Es.o.Vi. Pa- 
ft'Rs 173 (1920). The Path of the Laic, the most innueiitial piece of writing in the 
instory of Ainerirnn jurijiiinidcnce, vsiu! oiigln.ally delivered as an address to law students 
at Doston Ihiivcr.sity and first published in 10 Harv. I,, Rev. 457 (1897).' •' 
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To be sure, the judge presiding over any argument is doing his best to 
apply the law; he Is bound by his judicial oath to do precisely that. But 
he waiit.c, too, to reach a just result in the particular ease before him. More ■ 
often than not/ if the judge gels proper assistance from counsel in a ease, : 
he can accomplish both of his sought objectives. There is no paradox in ■ 
this; it is a consequence of ;our legal system’s built-in responsiveness to the i 
appeal of justice in concrete situations. In the binocular vision of justice, 
fidelity to general latv and fairnc.ss in the disposition of particular eases arc 
contrasting but not contradictory objectives. 

Thus far I have been dealing almost excluavely tvith the realities of our ; 
common law method of precedent. Slare decisis is, after all, the distinctive 
policy of Anglo-.\merican law and the one most often misunderstood by 
critics tvithin and svithout the fraternity of legal scholarship. But I do not 
mean to suggest that the process of discriminating individualization is found 
uniquely in the use of case precedents as decisional sources. Established i 
techniques of statutory construction in the federal and state courts reflect j 
the same inclination to take due account of the particular facts of concrete i 
cases, and there is as much room for responsible case-by-ease individualiza- 
tion in' the judicial application of statutes as in the decision of controveraes 
by reference to case-law precedents. 

To say this is not to affix a general endorsement to Bishop Hoadley’s 
famous pronouncement, so often quoted by John Chipman Gray, that 
“^Vhoever hath an absolute authority to interpret any written or spoken : 

laws, it is he ^vho is truly the Law-giver to all intents and purposes, and not j 

the person ^vho first ^vrote or spoke them.”*® Whatever the scope of judicial • 
discretion, the judicial process in the interpretation of statutes is not as free- 
wheeling as all that! But there are ways and means, accepted and legiti- 
mate ones, of case-to-casc “rectification” of statutory generality. If the words 
of a statute, read alone, point to what a court deems the fair result in a con- 
crete case, the court can invoke the familiar plain meaning rale and refuse 
to go beyond the text of the statute. If the same statute, literally applied, • 
would lead to an unjust result on the facts of the next case, the court is 
likely to take another look into its bag of clubs and pull out the equally 
respectable principle that statutes are to be applied not literally but in ac- 
cordance with the intention of the legislature. If neither of thc.se approaches 
accomplishc.s tlie scn.siblc result, there is a whole armory of devices to be 
drawn on: canons of .strict construction, presumptions agaiast retro.ictivc 



10. Gray ii.-.ts the Ciuotalion three times in Tiii’. Nature and Sources or the I-*" 
1 * 1 '.', 12''), 172 (Ikaron Press ctl. I'jG'i). Cray’s views on the interpretation of statutes at< 
i.h jply eritii iv.c'I as “atomistic" in Ft.'i.i.Eii, Tjik Morauty op Law 0+ (19G4). 
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application, maxims like ejusdem generis and expressitp mins, and many 
more. 

Orderly minded, scholarly critics arc likely to>find nothing but rampant 
confusion and inconsistency in the' 'decisional literature of statutory con- 
struction. They should dig deeper, because much of the inconsistency van- 
ishes, or takes on a different appearance, if we borrow a clue from Holmes” 
and address our inquiry not to “What rule of construction was employed 
by the court in this ease?” but to *‘Why did the court in this ease use this 
rule of construction rather than one of the others at hand?” Try this little ex- 
ercise on the next ten eases you read that involve questions of .statutory con- 
struction. I warrant that you will find, in at least nine of them, that the 
court chose the rule of construction it did because that was the one that 
led to a sensible and just decision in the concrete case af’Khhd. In statutory 
cases, too, accurate prediction and effective counseling depend not only 
on the lawyer’s understanding of what the statute says but also and equally 
on his sensitivity to and ability to convey the intrinsic merits of the case he 
has now. 

Law’s responsiveness to the variety and case-to-case singularity of the 
controversies that can arise between men in society finds expression not only 
in our accepted techniques for the use of legal sources but also, and per- 
haps more ob\dously, in the form of the sources themselves. Outsiders, even 
philosophers and social scientists who should know better, tend to tlunk of 
the law as a body of quite specific rules, an aggregate of precise and nar- 
rowly worded propositions like “don’t start until the light turns green,” 
“a will is invalid unless witnessed by two persons,” or “a bid at an auction 
sale is not an offer.” There arc many cut-and-dried directions like these; 
one finds them, for example, in real property, where certainty of record is 
a raluc of top-priority importance; in criminal law, where our tradition re- 
quires that explicit warning be gi\'cn to possible offenders; and in income 
taxation, where the administrati\’c efficiency of a mass-production operation 
is a dominant consideration. In most areas of the law, however, the crucial 
precepts are formulated in terms of far wider connotation. As Cardozo 
wrote almost fifty years ago: “IVe are tending more and more towards an 
appreciation of the truth that, after all, there are few rules; there are chiefly 
standards and degrees.”*® • ' 

Thus in the law of conti'acts — a course I teach as e\ ciyonc who ever took 



11. “You can give any conclusion a logic.al form. You .always can imply a condition 
1*1 a contract. But why do you imply it ? . . . Such matters really arc battlegrounds . . . 
where the decision can do no more than embody the preference of a given body in a 
sivcn time and place.” Holmes, supra note 9, at 131. 

12. Caruozo, The Hature or the Judicial Process 161 (1921). • 
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Contracts from Tyrrell Williams must long to do — a right to restitution for 
a benefit conferred on another person exists “if as between the two persons 
it is unjust- for the recipient to retain it,”'* and an unbargained-for promise 
that' has induced action by the promisee is binding on the promisor “if in- 
justice can be a\ oidcd only by enforcement of the promise.”'* There is lio 
tension here between the demand of general legal policy and the claim’of 
justice in the concrete ease; the legal principle itself incorporates individual 
justice as the governing test. 

Broad standards like these arc not unique to the law of contracts; indeed, 
contracts is a “reliance” area of la\v, and its precepts are probably less wide 
in formulation than in many other fields. The law of torts has its standard 
of the “reasonably prudent man,” the law of trusts its sweeping concept of 
“fiduciary- obligation,” and constitutional law its standard of “due process 
of law” and others expressed in tenns so broad that Learned Hand char- 
acterized them as “empty V'cssels into which [the judge] can pour nearly 
anything he will.”'® 

The use of broadly formulated standards is not, \vc must note^ ii sundval 
from more primitive stages of law’s development but a phenomenon of law’s 
maturity. As law becomes more sophisticated about the efficacy of detailed 
rules and more sensitive to the varieties of human controversy, less faith is 
put in narrow commands as instruments of justice and more faith in case- 
by-case discretion and judicial judgment. Roscoe Pound recorded this pre- 
vaib'ng movement in legislative and judicial lawmaking in words that would 
be hard to improve on: 



[Standards] are general limits of permissible conduct to be applied 
according to the circumstances of each case. They arc the chief reliance 
of modern law for individualization of application and are coming to 
be applied to conduct and conduct of enterprises over a very wide 
domain. ... It may be said that in each case there is a rule (in the 
narrower sense) prescribing adherence to the standard and imposing 
coascqucnccs if the standard is not lived up to. This is true. But no 
definite, detailed state of facts is provided for. No definite pattern is laid 
down. No threat is attached to any defined situation. The significant 
thing is the standard, to be applied, not absolutely as in case of a rule, 
out in view of the facts of each case.*® " 



13. RKSTA-rr.MKS'T, Rf.stitutjo.v § I and comment c (193V), summarized in Jones, 
FAp.;;swoaTn & Youko, CAsn.s and Mateuiai.s ox Co:.tracts 195 (19t>5). 

14. KESTATr.Ml.N-T, Co.MUACTS § 90 (1932). 

15. Sources of Toirranee, address l>x Lc.inicd Hand, June 1930, in TuE .Si’JRt-r'fOr 

L)bektv 81 (Dilliard cd; 1952). C 

10. Pound, Ilicjarchy of i%urccs and I'urms in Different Systems of Laiv,' 7 . 

L Rev. 475,485 (1933).' P- 
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Statutes and case-law principles expressed in standards like these do more 
than authorize casc-by-casc judgment in the decisional process. They in- 
vite and command it, and, for the counselor, the advocate and the judge, 
cvcr>'thing turns again on the singular factual merits of the concrete ease 
at hand. 

Institutions for case-by-casc individualization in the handling of concrete 
• human controversies arc encountered everywhere in the practice of justice. 
If we were not as preoccupied as we arc with the idea of law as a body of 
rules, explicit commands, we would see these institutions for what they arc 
and so be able to appraise them in terms of their actual, not their formal, 
function. The jury system, seen in this perspective, is far less a device for 
the finding of facts than an agency — perhaps, to be sure, an outmoded one 
— for individualization in the application of law. When a jury brings in a 
verdict that seems against the weight of the evidence, it is an incomplete 
explanation to say that it has made an erroneous finding of the facts. The 
juiy'men may have known perfectly well \yhat the out-of-court facts were 
hut made their decision, against their instructions and in the teeth of the 
facts, because of their shared conviction that the essential justice of the case 
was with one party rather than the other. 

Decisions like these, turning on the decision-maker’s impression as to the 
• c.'.scntial justice of a matter, are made every day in the enforcement of the 
rriminal law, and it is in prosecutors’ offices, rather than in courts, that 
most of these decisions arc arrived at. Shall an accused person be charged, 
and, if so, with how grave a ciimc? Shall he be given the opportunity to 
jilcad guilty to a lesser ofTensc, or shall he be prosecuted for the most serious 
crime that the evidence will support? Twenty-five yearn ago, I had respon- 
sibility for the direction of a massi\'c law enforcement program,’^ and I have 
Iwllcvcd ever since that the discretion of the prosecutor, is the most impor- 
tant single element in a state’s criminal law. The Model Penal Code pre- 
pared under ,tlie leadership of my colleague, Herbert Wcchsler, is a towcrhig 
achievement in legal scholarship and law reform, but I rejoice equally in 
the growing increase of our knowledge, to which Professor Miller and Pro- 
fessor Gerard of this law faculty have made substantial contributions, con- 
cerning the ways in which police officials and prosecuting officers exercise 
their discretion and inevitable dispensing power in the individualization of 
criminal prosecution and puni«hmcnt.’“ 



tv. Director of Food Enforcement, Office of Price .Administr.itlon. 

18. LAFAVJ.i Aurkst — The Decision to Take a Susvect jnto Custody (1965) is 
“le first of a series of monographs on the administr.Tlion of criminal justice in the United 
tales being brought out by the American Bar Foundation under the general editorship 
"ofessor Frank J. Remington. The voltune on prosecution for this important senes 
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On an occasion like this one, I could not possibly undertake a complete 
and encyclopedic irn’cntoiy of the agencies of individualization that abound 
in our legal order. It must be noted, however, that the task of case-by- ■ 

case indi\'idualization is performed not only by judges and other pubhe ' 

ministers of the law but also by practicing lawyers. The lawyer’s distinetive 
art, adaptation of la\v’s general rules to the merits and necessities of con« 
Crete situations, is called for at every stage of the profession’s work: in the 
drafdng of wills, agreements, and other documents, in the structuring of 
ti’ansactions, in the arbitration of disputes, and in the negotiation and ar- ! 
rangement of out-of-court settlements. ' 

Anyone \vith a little legal training can consult the la\v books and tell a 
client \vhat he cannot do. The la\v’ycr — the honcst-to-God la\vyer — has the ' 

. imagination and intellectual resourcefulness necessary to tell his client how i 
he can do, legally and fairly, the things that a concrete situation requires 
be done. This necessitates not only knowledge of the state of the law but ' 
also — and this is far harder — deep and perceptive understanding of what ! 
I ha\’C been calling “the case you have now'.” In the lawyer’s office, as in 
the courtroom, there is need for a binocular \'ision that is, at once, mindful 
of the demands of the general rule and sensitive to the merits and necessities ■ 
of the concrete situation. ' 

I 

III. Legal Reality: The Need TOR Candor ) 

“A case, not an exercise in algebra !” Why have I made this the essential ' 
theme of today’s lecture? One reason, and a sufficient one, is that it is some- ‘ 
thing I learned from my great teacher, Tyrrell Williams. The other and 
; closely related reason is that I consider it the most important single thing ' 

= that can be said to law students, or to scholars in any field who want to 1 

. have a grasp of legal reality. \ 

We are always hearing about a supposed “gap bet\veen law school and | 
la\v practice.” This, I suggest, i.s not a matter of kno\ving \vherc the clerk’s 
office IS or how to prepare an affida\'it. Law graduates are brighter than 
they were in my day, and they catch on to \vorkaday details with astonish- 1 
ing ease and speed. The true gap is that students — and here they are like 
scholars in any field — leave law school almost too well informed about 
general legal principles and insufficiently aware of la\v’s pen'asive occasions 
for casc-by-case imli\'idualizalion. A few years practice of the lawyer’s art * 
conccts this imbalance in tnost instances, but it is a gap that many lawyers 
nc\’cr manage, to get across, to the lasting damage of their professional ca- > 

is U’lriS vsTittrn by Professor Frank W. Miller of llic Wasliinfflon University School of f 
Lav.% ■' 
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rccrs and the profound disservice of their unhappy clients. 

In university legal education, it is the case method of instructio.i on which 
we rely to give our students an a^vareness of th&«»htflfmlhg* interplay of 
legal science and the lawyer’s art.’” The founder of the case method, Chris- 
topher Columbus Langdell, built better than he knew. Wc have abandoned 
Dean Langdell’s notion of the case method as a “scientific” procedure, but 
we have retained it as the way to de^’eIop the qualities of ^vhat we like to 
call the “legal mind” : precision in the understanding and statement of facts, 
distrust of easy generalizations, and capacity for original and constructive 
thought. 

There is need for a continuing rear-guard action to maintain the integrity 
of the law school case method. We law teachers are too much inclined to- 
ward the use of cases not as exercises in the practice of the law)'er’s art but 
as mere illustrations of general rules and principles. With the vast extension 
of government regulation and the proliferation of legal materials, we are 
under increasing pressures to cover more ground, offer more courses, give 
law students more and more legal infonnation. Like our brothers of the 
judiciary and the practicing bar, ^ve academic la^v)'ers are unduly preoc- 
cupied with the appellate courts — where the distinctive task is that of clari- 
fying the general law — and give insufficient attention to the trial courts, 
where the task of fair individual decision is central. At the risk of sounding 
like the Ancient Mariner, I would have us stand by the case method. It 
is a painfully slow’ way of covering substantive ground, but it is the best 
device I know for communicating the realities of the binocular vision of 
justice. 

When one moves outside the universe of the law schools and the legal 
profession, he becomes conscious of other damage done by the undue con- 
centration of our professional discourse on law as general rule. Social 
scientists arc becoming more interested in legal institutions and far more 
willing than they used to be to ^v’ork in collaboration ^vith lawyers for better 
understanding and practical improvement of the legal order. But, by and 
large, the scholarly and pragmatic \alue of the ^vork done so far in law-re- 
latcd fields' by sociolpgists, economists, social psychologists, political scientists 
and othcre has been gra\ cly reduced by their failure to apprehend the piti- 
tnacy of the case in the practice of justice. It is painful to see how a social 
scientist, wonderfully sophisticated in his own field, can adopt a slot machine 
thcoiy of justice and remain oblivious to the occasions for case-to-case- dis- 
cretion that characterize present-day American law. 

19. See Jones, Objectives and Insights in University Legal Education, 11 Omo St. .L. 
J. 4, 5-7 (l9J0), Patterson, The Case Method in A-nterican Legal Education;. Its Origins 
«nd Objectives, 4 J. Legal En. 1 (1951). 
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But llu'i'c arc even luovc serious consequences. ^Vidc.spl'c;\cl pubV. mis- 
apprchcnsion^i concerning the realities of law in action ha\’c contributed al- 
most cN'erytvherc to a serious underrating of the importance of judicial per- 
sonnel and judicial .selection,'® The Misstniri Plan of merit selection of 
judges is, I am confident, the wave of the future, but it is not state-wide 
even in Missouri, and it is a long way off in most jurisdictions. We will not 
ha\ c a sound .system of judicial selection throughout the United States until 
informed citizens generally are made conscious of -the interplay of law as 
science and law as art in the administration of justice. 

Too many people, unaware that law has its aspect of discriminating in- 
dividualization as well as its aspect of generality, conclude that it makes 
little difference who occupies the bench. Assuming elementary probity, they 
ask, will not any two judges decide a ease the same way? Other laymen, 
a bit better informed, but not much, make the frightful assumption that a 
lawyer is best qualified to be a judge if Iv, is a walking encyclopedia of legal 
rules and principles. I hardly need to add that everything I have just said 
applies equally to the selcctio of district attorneys and other prosecuting 
officials. If, as I believe, the most important thing about a jurisdiction’s 
criminal law is who its district attorney is, it is urgent that citizens generally 
be made aware of the fact that prosecuting attorneys, infomially, and largely 
on their impressions of offenses and offenders, decide the fate of far more 
accused persons than ever appear in tl le courts for trial. 

But I would not rest my ease entirely on pragmatic considerations. The 
rule of law is central to our society, and it should be kno^vn, discussed and 
venerated for what it is. Public a^varcncss of the binocular vision of justice 
will not, as the conceptualists fear, reduce re.spect for legal institutions. For 
there is surely . nothing discreditable about a legal order that pursues, at 
once, the goal of equality before the law and the contrasting but not, in bur 
system, contradictory goal of justice in the individual ease, 

20, Winters & Allard, Judicial Selection and Tenure in the United States in Tm 
Courts, The Public and the Law Explosion 147 (Jones ed. 1965), ' 
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Law schools arc in trouble with their students. They are not able to interest, 
inspire, or even hold on to many of their best college graduates. It is true that 
for most students the Erst year is exciting. The fresh incisiveness of approach, 
the active classroom, the impatience with fuzzy college ways are a gr#*at ex- 
perience. But after the first year the cxcilenient fades. Students cannot find 
cotirscs they want to take. Having caught on to the classroom method, they 
ilrowse through uicrcasingly obvious repetitions. They try to find new interest 
outside the classroom in legal aid, practice trials or law journal work. All too 
often law school ends with students merely marking time. 

Law schools arc also no longer attracting as many of the best and most 
imaginative college graduates. College students today value the intellectual life 
more than their predecessors. They like courses which are searching and spec- 
ulative; law seems to them to req\iire a narrow confinement of the intellect. 
College graduates arc increasingly idealistic, and increasingly skeptical about 
the commercial society in which they have grown up. They regard the legal 
profession as an adjunct of business, and lawyers as hired special pleaders for 
the established values. Moreover, students reject a role as a gun for hire — 
a secondary being. Many come to law school with no real intention of practic- 
ing law, hoping tliat they can find a career in public service or teaching ; some 
of the top students will not even interview the large firms. 

Doubt and self-criticism are certainly not new to the law schools. But the 
doubt and self-criticism have not been deep enough, and the many attempts 
at reform have not succeeded. Law schools must keep seeking new answers, 
or see their position of leadership gradually lost. 

1 

Many of the ills of legal education are symptomatic of the fact that it is 
primarily professional in orientation, although it should also be preparing 
students for lives of public service and scholarship. This confusion of goals is 
tacitly recognized, and an appearance of tmity is maintained by the theory 
that all three are accomplished by the law schools' special way of training the 
mind. But the unity rings false, and the schools do not accomplish all that they 
undertake. 

The most important aspect of training for practice is methodology and ap- 
proach. When the practitioner confronts a new problem, lie rarely depends 
upon what he learned in law school. Subjects are too specialized and technical, 
too rapidly changing. The practitioner prides himself on his ability to become 
familiar with any area of law, no matter how new to him, in the course of 
working on a single case. His stock in trade consists of the ability to analyze 
and organize facts, the ability to communicate, argue and explain, knowledge 
of research and writing methods, and a free-wheeling mind. After about one 
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year, the law school has done almost all it can to equip the student in this 
style; the rest must be learned on the job. If the courses are to be of any 
value, they must offer something different. 

But the courses in law school, although superbly adapted to the teaching of 
methodology, are far less effective when they try to accomplish other goals. 
In the first place, the materials of most courses — opinions of appellate courts 
— are well suited lo logical i^aalysis but inevitably have little depth or variety 
of outlook. Second, where modern casebooks have attempted to introduce 
materials from other disciplines, they have done so at a level that is so ele- 
mentary and piecemeal that it has little value. Casebook social science usually 
consists of truncated excerpts from secondary sources, inserted into the notes 
in small type. Even where a law school offers courses dealing expressly with 
the social sciences and taught by experts in the field, the courses may turn out 
to be elementary at best. Third, the law school curriculum requires the student 
to consider a large number of complex issues in such haste that the result can 
only be superficial. Sixteen weeks of constitutional law allots only a few 
hours each to such immense questions as the limits of national power, federal- 
ism, the political role of courts, and the many problems of individual liberty. 
At best, such courses merely alert the practitioner to “where the issues are." 
Fourth, almost all these courses deal with their subjects at the same intellectual 
level of inquiry. 

Law schools do little to encourage students to use initiative in educating 
themselves. Students are not really treated as adults. They are made to fed 
that they are beginning their education all over again, and the classes put very 
little emphasis upon individual work and thinking. The students get caught 
up in examinations, grades, and class ranking. In many ways the LL.B. pro- 
gram is undergraduate, not graduate education. 

Even when law schools undertake to grant advanced degrees, the educa- 
tional program remains at much the same level. Certainly there is no graduate 
training in law in the same sense that there is in the social sciences. Graduate 
degrees in law do not have the status of graduate degrees in other fields. The 
major law schools hire men for their own faculties without any concern for 
whether they have had graduate training in law, and a large number of the 
most respected professors of law have only a bachelor’s degree. 

In sum, despite many reforms, in spite of the language of expansive law 
school catalogues, in spite of widespread recognition of the need for further 
change, law school education in fact continues to reflect primarily the needs of 
the profession as the profession is now constituted. Wlien these needs are met, 
there is little to hold even the professionally minded student. For the more 
uncommitted student, law school's procession of torts, contracts and proce- 
dure passes with little meaning. 

II 

WItat can the law schools do? I believe that their failure is primarily the 
result of the fact that they do not teach law as a subject matter. In other areas 
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of graduate education, methodology is kept secondary to the subject matter it- 
self. This is the law schools’ missed opportunity. The underlying subject 
matter of law is as interesting and intellectually exciting as any branch of 
human knowledge. Legal institutions are among the most primitive and basic 
in any society. Law deals witli human beings in their moments of greatest 
stress and in their most profound conflicts with each other and with society. 
The study of such institutions, and such questions, could have endless chal- 
lenge. Surely the law schools can iiy to teach at least a few of their courses 
in tliis way. 

In property, for example, a great question concerns the nature and func- 
tions of the concept or institution called ownership. This question is present, 
if not always articulated, in the discussion of the chief topics with which the 
course in property is now concerned: how much one person can limit an- 
other’s rights of ownership by private volition ; how much ownerrhip can be 
split between diflferent persons such as landlord and tenant ; to what extent the 
state may take ownership for public use, and \vith what compensation ; and 
what forms of wealth should be accorded legal protection as private property. 
If property were studied in depth, the problem of ownership would lead to a 
series of truly searching questions. What does “ownership" mean in our so- 
ciety? Ownership consists of a varying bundle of elements, and the problem is 
which of these go to the core of ownership, and which are only peripheral. 
What functions does the concept of “ownership" perform, and what values dpes 
it embody? Ownership can protect such diverse values as privacy, individual 
decision making, differences in taste, family succession, social status and plural- 
ism in the political sense. Where should the line between the individual owner 
and the state be drawn, not in terms of vague constitutional formulas, but in 
terms of the underlying values at stake? It would be necessary to know the 
impact of the legal institution of “ownership" on individual human beings, and 
on society. Finally, how is the institution of property and ownership changing, 
and how ought it to change? 

The study of ownership would necessarily have to draw on many fields. 
Among these might be anthropology, history — particularly the history of the 
institution of property, philosophy in general and political philosophy in par- 
ticular, the ownership systems of other countries, social science information 
about the effects of' ownership and non-ownership on character and behavior. 
The psychology of property would furnish both an explanation and a critique 
of much law ; what men try to own and why ; what needs they seek to satisfy 
through property; how these drives shape those who are possessed by them. 
Finally, in studying ownership students would encounter what is now regret- 
tably omitted from most law schools: the richness, complexity, and iniagina- 
tiveness of the common law, set if. its historical background, with close atten- 
tion to the infinite artistry of its detail. Such a course need not and should not 
become the watered down study of philosophy or history or social science. The 
focus and object of study would remain questions that are uniquely legal. But 
it would be law in greater depth, intensity and excitement. 
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I A second coursi: which needs greater depth is criminal law. Criminal law 

j prcsciils profomnl issues, llow is blame to be divided between the person who 

I commits an act an<l the persons and environment which laid the groundwork 

for the act? What is the meaning of free choice in light of the objectives of 
the criminal law and the knowledge supplied by psychiatry? Where shall “ob- 
jective” standards of responsibility be set in terms of ability to resist temp- 
tation, ability to foresee risks, or ability to control the behavior of others? 
Such issues have long been the subject of intense thought and debate by phi- 
losophers, and in many ways their thinking about these problems is more 
advanced and sophisticated than that of lawyers. The basic issues of the crimi- 
nal law are also treated with much insight in many works of literature. One 
could profitably read such diverse authors as Hawthorne, Melville, Dreiser, 
Kafka, Camus and Dostoyevsky, to say nothing of Shakespeare and the Bible, 
for their many different ways of looking at the law. Sartre’s play ”Thc Flies” 
is a more searching study of responsibility than any of the cases I have read. 
Criminal law is an area where the blackletter is relatively straightforward and 
easy, but the problems involved in the creation of standards are profound. 
This is a job which our society has assigned to lawyers. Philosophy and litera- 
ture would aid the student lawyer to develop some part of the understanding 
needed for this almost superhuman task. 

I It hardly needs mention that criminal law also requires the insights of psy- 

I chiatry and psychoanalysis. To a large extent law and psychiatry have talked 

i past each other despite the growth of sophistication in both disciplines. In the 

^ sense of genuine communication, psychiatry and criminal law is still an un- 

() touched field. 

Administrative law is a subject which is utterly unintelligible, even in the 
most narrowly “legal” terms, unless the student is able to see more than the 
cases. Agencies, and cases concerning them, are inseparable from history. 
Much legal doctrine can be judged only in economic terms. More important 
still, the whole object of the administrative process is to perform the vital and 
I complex work (common to both the modern democratic and the socialist state) 

j of planning and allocation. Our administrative agencies are our chief iiistru- 

1 ments of domestic social policy, more important even than Congress, and our 

i chief distributors of wealth from public sources. When an agency decides 

where a highway is to be located, who shall be licensed to broadcast over a 
television channel, or whether a dam shall be built across a river, it is engag- 
ing in planning and allocation of major importance. In a democratic country, 
it is vital that all affected persons be heard, that all points of view he aired, 
that all competing interests be considered. How to accomplish this, and still 
get decisions made, is the great dilemma of planning and allocation. Unless this 
underlying process is studied in its own right, the judicial and agency opinions 
can only be wordy and baffling collections of formulas and criteria, signifying 
noUiing. 

If the curriculum were revised to permit study of the subject matter of law 
in greater depth, a school could offer several courses of uiiu.sual length and in- 
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tensity — perhaps a two semester, ten hour course in properly or criminal 
law. Readings would have to go far beyond casebooks. In part law schools 
stick to cases because the classroom method developed from cases is so effec- 
tive; but that ver\- effectiveness has now become a source of depeiulence and 
limitation. Ways must be found lo be effective with other kinds of materials. 
Departure from cases would also mean that students would be compelled to do 
more original thinking. In the cla.ssroom they might be invited to criticize and 
contribute to the instructor’s own ideas. On their own they might be asked to 
write papers requiring individual originality, rather than take examinations. 
Two short papers, each on a particular problem, would be far more worth- 
while for student and professor tlian several standardized answers multiplied 
by fifty. 

To teach such courses, law professors would need a broader education than 
most of them now have — not just a law degree plus a few years in practice, 
but some graduate study in the arts and sciences, or perhaps a new type of 
graduate course in law. An increasing number of young teachers are now seek- 
ing a broader education. Pending the millennium when such education is 
genera] on faculties, law schools could continue to appoint to their faculties 
scholars in fields other than law, and to permit students to take a wide variety 
of relevant courses in other branches of the university. 

Ill 

Law school education cannot exist for its own sake. It is not possible to talk 
about innovations in legal education without talking about them in relation to 
lawyers’ work. And it is when we consider the changing nature of the legal 
profession that the real need for educational change becomes apparent. 

The study of law in greater depth could, of course, be justified by even the 
narrowest view of the profession. It could be justified merely as a way to main- 
tain interest during the second and third years which are now so barren. It 
could be justified as offering the practitioner greater insights and a wider 
ranging mind, without loss of anything now found in law school. It could be 
justified in terms of preparing teachers and scholars. And it would be particu- 
larly helpful in terms of lawyers going into public service. Government policy- 
makers trained as lawyers are susceptible to becoming trapped in their own 
logic. They may operate wholly from within a logical system the basis of which 
(quite possibly mistaken) they do not question. And lawyers tend to be know- 
it-alls who believe no other branch of human knowledge is beyond their grasp. 
Men who “think like lawyers” can rigidify the operations and the thinking of 
government. Education which teaches the lawyer tight logic but then pves him 
enough spaciousness to free himself of that logic would in the long run greatly 
benefit a government dependent on lawyers to run its affairs. 

But the most important reason for a new approach to the study of law is not 
simply to improve the present job of educating scholars, public servants, and 
practitioners as that job is now conceived. The ultimate justification for cur- 
ricular revision, or rather the necessity, comes from the fact that the role of 
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law in society has changed and is changing, and hence the role of lawyers 
must change. 

Law now permeates every activity. This trend is inevitable as society rapidly 
becomes more institutional and bureaucratic. Today’s social problems neces- 
sarily become legal problems. Thus, poverty is primarily a legal problem, since 
in a country of great wealth it is a problem of distribution, not a problem 
of producing more goods. 

As a result of these changes, law in recent years has been called upon to 
serve many new causes. The civil rights movement used law as its primary 
instrument in a drive for fundamental social change. Many other groups con- 
cerned with protest or change have adapted civil rights techniques to their own 
objectives. The nation’s awareness of the problems of poverty has revealed a 
need for lawyers in many new areas; defense of indigent criminals, protection 
of the poor in their dealings with private individuals (notably landlords), and 
assistance to the poor in confronting government (social welfare, public hous- 
ing, education). The growth of governmental activity in economic affairs has 
brought law into many new areas of business and individual activity, and 
lawyers caught in the toils of the administrative process recognize the urgent 
need for a fresh approach to this unmanageable area. 

Until very recently, the legal profession has narrowly limited its scope. 
Lawyers have traditionally concerned themselves with only one sector of the 
world in which law now operates, the sector of commerce. For most of them, 
day-to-day law has meant business law. Other problems have clustered around 
the business core, but these have also tended to be commercial in nature. To- 
day, however, it is vitally necessary that lawyers actively participate in all of 
the areas of society in which law now plays a role. Their work may start with 
business, but it should range over criminal law, public housing, social welfare, 
unemployment, problems of the mentally ill, urban town and country planning, 
economic planning both local and national, civil rights, civil liberties, all forms 
of protest movements, and international law. In their private capacity they 
should be available to help all those individuals and groups who come in con- 
tact with law. They should leam to represent the various interest groups, con- 
stituencies and minorities in society — to help them develop points of view, 
speak for them, and interpret the world to them. That is the true scope of the 
practicing lawyer’s calling. 

In his public capacity, the lawyer's responsibilities are even greater. Every 
year government gets more vast and complex tasks to perform, and every year 
the government seems less able to cope with them. There are experienced 
men in the bureaucracy who believe that one day government will simply stop 
running altogether. That is almost what has happened with respect to decisions 
concerning television, dams, airline routes and highways. No profession has 
emerged to manage the affairs of government, which still remains the last great 
playground for amateurs, part timers and fortune seekers. Only lawyers can 
be the professionals of public life. 

\ 
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Moreover, policy making for public affairs must take on a new character. 
Most of our planning and policy m.^king has been of the ad hoc, liand to mouth, 
empirical variety so congenial to lawyers. This has not been good enough, 
rianiiing must be based on a broader, more speculative philosophy, and keyed 
to longer range goals. Ultimately the role of the public lawyer must change 
very basically, so that he engages in a type of intellectual work far different 
irom liis usual day to day activism. It is for this that legal education must 
now equip him. 

It is important to recognize exi)licitly that whether he is engaged publicly 
or privately, the lawyer will no longer be serving merely as the spokesman for 
others. As the law becomes more and more a determinative force in public 
.ind private affairs, the lawyer must carry the responsibility of his spedalized 
knowledge, and formulate ideas as well as advocate them. In a society where 
law is a primary force, the lawyer must be a primary, not a secondary, being. 

All of this leads to the law schools’ greatest responsibility and opportunity. 
Today we lack — and desperately need — a profession concerned with the 
ovenll structuring of society. Where most areas, even philosophy and the so- 
cial sciences, have become increasingly specialized, students of law have, of 
necessity, remained generalists. This is so because law touches all areas of life, 
and because it touclies life in a pre.^criptive sense — by the setting of standards 
— and thus it unavoidably treats of society as it ought to be. Hence the study 
of law as a subject matter must he a study of society in the moral sense of 
ought and should. Herein lies law’s true kinship with literature and with the 
other arts which seek a critique and an overview of society. Herein lies law’s 
responsibility to be, not merely in apostrophe but in reality, the queen of the 
humanities. 

Today’s youth have high ideals for themselves and for their country. Their 
vision of a good life includes the life of the mind and the senses; it includes 
.service to the oppressed and the disinherited ; it includes a deep and abiding 
humanism. 

Perhaps those idealistic students who now shun law schools and the legal 
profession are quite right; they would find little place for themselves in the 
present day profession. And it is not the object of this article to lead them to 
think otherwise. Change will be very slow in coming, and probably will not 
occur in time to offer careers to students now in college. 

But ultimately the law does offer, more than any other way of life, what 
they are looking for. With only their idealism the new generation can have 
little impact. Law can arm them. Through law they can aid in the constant 
reform and adaptation of society. Through law they can help to keep imper- 
.sonal organization from overwhelming the basic human values. And in law 
they can find a life that is richly creative. Law can be the intellect and the 
sword of this new generation, and through them, more than ever before, the 
servant of man. 
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Explanatory Note 



The following Readings have been selected for their pertinency to the "highlight 
topics" selected for consideration during the Clinic's third and final week. 
Attention continues on problems in legal education but with emphasis shifting 
from the central teaching-learning process to related aspects of law-teacher 
involvement in the total educational operation. 
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TOi Participants in the Conference on Legal Education 
to be conducted by the AALS Curriculum Study Project. 

The attached article (in draft) is a sequel to an art- 
icle of mine in the A, B. A, J, for May, I 963 . When I 
brought my plan to return to its subject to Paul Carring- 
ton's attention, he generously offered to distribute it 
to the conferees at the May 31st meeting. However, though 
he has supplied your names, I have assumed the onus of 
thus intruding my notions upon you, D. F. C. 



Legal Education in Two Calendar Years - A Revisitation 

David F. Cavers 
Harvard Law School 

I ; 

American law schools are confronted today by sharply rising 
enrollments and a still more sharply increasing volume of applicants 
f whose number' now greatly exceeds the number of student spaces the 

schools admit to having available. At the same time, we are wit- 
: ^ nessing a serious falling off in student satisfaction with law study. ■=/ 

j. That second-year slump now comes in the wake of first-year disen- 

chantment. Third-year apathy is growing into alienation, exacerbated 
i by new anxieties. Complicating these conditions is the circumstance 

; that both law schools (or their universities) and law students are 

I pinched by the combination of economic recession and price inflation. 

! These conditions are leadihg some legal educators to consider a 

! drastic solution; a reduction of the law curriculum from three 

I years to two. Proposals to this end are sometimes accompanied by 

I optimistic predictions that the new time span— four conventional 

I semesters — will yield at least as adequate educational results as 

have the traditional six semesters in three years. These predic- 
I tions rest on the projected introduction of a variety of educational 

I innovations, including a number that are still in the gleam-in-the- 

1 eye, pre-experimental stage. 

I i 

I As one who has long advocated departures from traditional patterns 

i of legal education, I favor educational experimentation, and many 

I \ experiments now under consideration are appealing even though 

1 ' their effectiveness as short-cuts may be questionable. However, 

an experiment is designed to establish the feasibility or desirabil- 
ity of a change on the basis of the experiment's results. I question 
the wisdom of making the change-over concurrently with the experiments. 

|. Suppose the experiments were to demonstrate that the happy results 

I the experimenters envisage could not be obtained. Then would come 
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I doubt this is endemic nationally, but I suspect that 
disaffection will spread and that our institutional complacency has 
gone the way of Humpty Dumpty. 
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pressure to return to tried-and-true teaching techniques while still 
keeping within the four-semester time-frame. The result could be a 
cut-and-dried , bread-and-butter, prepara t ion- for-the-bar-exam law 
curriculum. Abandoned would be efforts to equip tomorrow's lawyer 
to meet the multiplying, diversifying demands of today's society 
and the society of the Twenty-First Century which 1971 's law gradu- 
ates will encounter as they reach their professional prime. 

Confronting this hazard, I would counsel law schools to preserve 
their six-semester law curriculum until at least the development 
of new pedagogical practices and materials has proved that less in- 
structional time is needed to achieve the goals that we have come 
to recognize as important. Experimentation may provide this dem- 
onstration, but for this purpose more is needed than an occasional 
achievement by a particular instructor or, indeed, success in a 
particular course or even law school. Recalling how past innova- 
tions in legal education have eroded steadily into substantial 
conformity with past practice, I should be surprised to see major 
changes in law school practices solidly established within a de- 
cade, even after account is taken of the new pressures created by 
student agitation for bold departures. 

I. 

I am moved to accompany this counsel by urging the consid eration 
of a proposal I put forward in I 963 with express awareness that 
its time had not yet come, 2,/ This proposal would preserve the pre- 
sent dimensions of the law curriculum — six semesters — but compress 
them into a period of not quite two calendar years. (To distin- 
guisli semesters thus treated from the conventional semester, I 
shall call the former "trimesters".) This proposal calls for no 
substantive educational innovations though I think it would pro- 
vide a propitious framev/ork within which a number could be launched. 
It would, m.oreover, minister to a number of problems that law 
schools and their students currently face. 

1. The two-calendar-year plan would enable law schools now 
restricted in their admissions by limitations of space to enlarge 
their first-year classes by nearly ^ 0 % without having more students 
in residence after so doing than they now have. 3/ This would seldom 
require a corresponding increase in the size of the school's fac- 
ulty; sometimes, none would be needed. The gain in tuition income 
for those schools that rely on it could be substantial. 

2. The plan would enable a law school to increase the 
amount of the individual teacher's class instruction by 23 % over 
a two-year period, while not reducing the total time within that 



2 / 

Cavers, A Proposal; Legal Education in Two Calendar 
Years, 49 A . B. A, J. 4?5 (May, I 963 ), 

3/ The critical point would be the Fall Trimester of the 
second year when the second enlarged class would be on the prem- 
ises concurrently with the first enlarged class, the latter having 
reached the fourth trimester after some attrition. 
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; period v/hich that instructor would have free from teaching. More- 
/ over, schools not under pressure to reduce instructional costs 

could allow their faculties greater freedom for research than the’ 
present system permits. A marked increase in time free from in- 
structional duties each year would be possible without additional 
expense. 



3 . The law student would escape the stretch-out that he 
now experiences as a result of having to invest 33 months of his 
life to secure 2? months of instruction. 

4. The loss of summer earnings by the student fortunate to 
be employed at a high salary in the summer following his second 
year would be far more than offset by his ability to enter the pro- 
fession almost a full year earlier, having escaped, moreover, the 
living costs (though not the tuition charges) of the third academic 
year.^ 



5 . For the lav/ student who desired a period of law office 
work during his law course, the possibility should be open under 
the two-year plan for him to defer the fourth trimester, taking 
that trimester's work the following year, thereby completing his 
legal education by the Christmas recess of that (third) year. If 
a law student wished to enter a combined course in another school 
or department in his university (as some law schools are now per- 
mitting), he should be free to interrupt his law course for a year 
after the third semester and pursue his studies in whatever school 
or department the program embraced. At the end of the third tri- 
mester, he would have completed half his lav.' course, and so would 
have added to the knowledge acquired in the traditional first-year 
courses the learning in such courses as, say, Constitutional Law, 
Corporations, and Taxation. He would have a sufficiently broad 
foundation in law on which to build in office work or the combined 
program. 

6. Without attempting to demonstrate the proposition, since 

the possible variables are innumerable, I submit that two blocks 
lasting three trimesters each permit a more effective organization 
of time for instruction than do the present three blocks of two 
semesters each. As I noted in my previous article, each three- 
trimester period could be "built around a central theme! the first 
three trimesters toward the understanding of legal fundamentals — 
doctrine, institutions and processes; the second three trimesters, 
toward application in contexts calling for the interrelation of 6/ 

different bodies of law and resort to different lawyers' operations."-^ 




^ Some , comparisons of the . financial effects of the two plans 
appear at the end of this article. 

^ This assumes that one-trimester courses in the fields noted 
would be offered in the third trimester. This seems to me both feas- 
ible and desirable. 

6 / Cavers, supra note 2, at 479. 
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Needless to say, a clinical trimester could be fitted into the 
pattern for those schools that have found this to be useful. In 
those schools that stress the importance of a substantial student 
research product, spreading this over the three-trimester span 
would be preferable to fitting it into two semesters. 

II. 



How could all these wonders be brought about? First, and very im- 
portant, only one class should be admitted in a single calendar 
year. The admission of new classes two or three times a year ne- 
cessitates the repetition of required courses and may result in a 
school that is crowded and pressurized ,£/ If this temptation is 
resisted and a single class is admitted, then only two classes / 
would be in residence at the law school at any one time. The ta- 
ble below indicates how this schedule works out. As a result, 
space need be provided for only two classes in any one trimester. 
Whether more teachers would be needed as a result of increased 
numbers would depend chiefly o_n whether more sections would be 
required and the extent to which the school emphasized small classes 
and seminars. A school with 90 students in each section might move 
to, say, 120 or I30 without increasing its faculty. 



Trimester 


Class of 


Class of 


Class 0 




1973 


197^ 


1975 


1972 Fall Trimester 


4 th Tr. 


1 st Tr. 




1973 Winter Trimester 


5 th Tr. 


2 d Tr. 




1973 Spring Trimester 

(6 Weeks' Summer Recess) 


6 th Tr. 
Graduation 


3d Tr. 




1973 Fall Trimester 




4 th Tr. 


1 st Tr. 


197^ Winter Trimester 




5th Tr. 


2 d Tr. 


197^' Spring Trimester 




6 th Tr. 
Graduation 


3 d Tr. 



In my I963 article, I constructed three possible schedules, allow- 
ing for a six-week summer vacation and ample recesses at Christmas 
time and between the Winter and Spring semesters. The shortest 
time available for classes under the schedules came to a total of 
72 weeks for the entire course. Variations permitted an increase 
from 72 to 75 or as many as 78 weeks of instruction. 

Departing in minor respects from the I963 schedules, I have con- 
structed a new one allowing 14 weeks for each trimester, of which 
two weeks could be devoted to examinations (for which classes might 
be substituted at the end of the first trimester), leaving 12 weeks 
for classes in each trimester for a 72 -week total. The schedule 
would exert some pressure to reduce the time devoted to examinations, 
a reform that merited support even before these days of "pass-fail 
Class time could be extended to 75 or 76 weeks by such a reduction. 
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2/ I do not consider programs organized on this basis as 
exemplifying my proposal. Certainly those of us who remember the 
post-war_ "accelerated programs," admitting three classes a year, 
do not v/ish to renew that experience. 



My illustrative schedule follov/s: 

1972 



Sept. 11. 

Dec, l6. 

Dec. 17-Jan. 7 



1st & 4th Trimesters begin 
1st & 4th Trimesters end. 
Christmas recess. 



1973 



Jan 8. 

April 14 
April 8-22 
April 23 
July 28 

July 28-Sept. 9 
Sept. 10 



2d & 5th Trimesters begin. 

2d & 5th Trimesters end. 

Spring recess. 

3d & 6th Trimesters begin. 

3d & 6th Trimesters end. 

Summer Vacation. 

Da capo. 



If we assume that the typical semester in American law schools to- 
day provides 15 weeks of instructional time, the present three- 
year course of instruction would total 90 weeks over the six 
semesters. Why does not a 72-week program present a drastic re- 
duction in instructional time from the present 90 -week total? 

The tv/o-calendar-year plan does not entail such a reduction, nor 
does it require an increase in the number of classes meeting each 
week. In my judgment, 14 classes represent a good weekly class 
load, and it would be maintained under the schedule I propose. 
However, I would have each class run for an aggregate of 60 min- 
utes instead of the customary 50-minute "hour”. This change adds 
20^ to the instructional time--20;^ net,, with no time lost by the 
disturbances and distractions incident to starting and ending a 
class. 

In my I 963 article, I argued at considerable length — persuading 
myself completely — that the burden imposed by increasing the dura- 
tion of each class by 10 minutes v/ould be very tolerable, far less 
than the increased burden resulting from a comparable increase in 
the number of class hours. For both teacher and student the 60- 
minute hour seems satisfactory at those law schools which already 
use it, Pennsylvania, for example. I understand that a teacher 
new to the schedule has to resist the temptation to proceed at a 
slower rate than usual, but this presumably is a transitional 
v/eakness that most can overcome.^ 



8/ Another complaint is that classes do not all start at 
the same point in the hour. Ho-hum. More consequential is the 
fact that, if the law school’s hours differ from the college's, 
cross-registration is imipeded. Planning can reduce but v/ill not 
eliminate this difficulty. Would a four-semester plan permit 
any cross-registration whatever? 
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When the number of minutes of instruction is compared ?2 weeks of 
6o-minute classes result in only fewer minutes of instruction 
than do 90 weeks of 50 -minute classes i and a 75-week schedule 
yields exactly the same number. I emphasize this similarity and 
identity in total instructional time not to stress the importance 
of the close correspondence but to rebut the natural reaction that 
a 72-week program must be a much smaller instructional vehicle 
than one that runs for 90 weeks. Many law professors who, like 
myself, would hesitate to cut. the. lav/ course from three to two 
years today view instructional time less jealously than they once 
did. Witness the greater freedom accorded law students to take 
courses outside the lav/ school and the liberal allowances of course 
credit for clinical work. 

The tv/o~calendar-year plan does impose substantial pressure for re- 
ducing courses from two semesters to one trimester, a development 
I think desirable quite apart from its facilitation of the plan. 
Probably the ordinary trimester course schedule v/ould include a 
number of courses meeting four times each week. The course meet- 
ing four times each week for 6o~minute hours in a 12-week trimester 
would provide almost as much instructional time as a course meet- 
ing twice a week for two 15-week semesters. The shortfall would 
amount to 120 minutes — ^ minimis , I submit. 

III. • 



Especially important are the potentialities of the two-calendar- 
year plan for the enlargement of the research contribution of law 
faculties. That contribution has not been impressive if we except 
the flow of commentary on judicial decisions, a flow that contin- 
ues, though perhaps in somewhat abated volume. Studies entailing 
field research have not been flourishing, despite the greater lip- 
service accorded their importance, perhaps in part because typic- 
ally they require more time free from class obligations than law 
school jjrograms have afforded. 

Instructional demands on law faculties are now increasing. 
Faculties are responding to pressures for smaller classes and 
for more individually supervised work. They are also involved 
in continuing dialogues with students seeking to improve the 
state of legal education or of society. These developments, bet- 
ter suited to academic institutions staffed on the graduate school 
model, may be intrinsically desirable, but they exact a price in 
professional time and in physical and psychic energy that leaves 
few reserves for scholarly reflection, research, and creativity-- 
or even activism. 

It is significant that in England, where the tutorial mode of 
instruction imposes heavy demands on the individual teacher, the 
three terms of instruction total 24 weeks in the year. This would 
be all that would be required of those faculty members in schools 
adopting a two-calendar-year law curriculum which required their 
faculty to continue to teach only two semesters ( trimesters) 
each year. 
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In addition to six weeks of suramer vacation and four weeks of re- 
cess during the school year, these teachers would have a block of 
fourteen weeks free from instructional duties other than what- 
ever bluebook reading tliey had not completed during the preceding 
trimester, a load that can and should be diminished. Present 
schedules give law teachers thirteen or fourteen weeks in the sum- 
mer after bluebooks are in, from which a vacation period must be 
subtracted. The period left free from classes is not only shorter 
than the two-year plan would permit but must always come at a time 
of year when the operation of legal institutions has either ceased 
or slowed to an atypical pace and when student researchers, a fev/ 
hired hands excepted, are not available. 

A valid objection could be raised to a two-calendar-year plan which 
required law professors to teach three trimesters every year^jP^ An 
interlude longer than the six-weeks summer vacation is needed if a 
teacher is to refuel, to refresh and enlarge his learning in the 
fields of his teaching and research. However, if he has a trimes- 
ter of l4 weeks free every other year and tv/elve weeks for suimner 
vacation, the resulting 26 weeks free from instructional duties 
represent about the same time that conventional schedules now make 
available over a two-year period. (Recesses during the school 
year presumably would be the same under both plans.) 

The ability of faculty members to teach five trimesters every two 
years instead of four semesters would be of consequence to the 
school in budgetary straits. Extending the use of its plant to 
46 weeks would not substantially increase costs, and a larger stu- 
dent body would provide a proportionate increase in tuition income. 
Would this easing of a school's economic stress entail a financial 
sacrifice of its students? 



IV. 

Actually, as I indicated earlier in this article, the two-calendar- 
year plan markedly reduces a law student's economic burden if it is 



£/ What the status of the faculty member should be during 
the trimester free from teaching is a matter on which school poli- 
cies might differ. Probably it v/ould usually be treated as analo- 
gous either to the summer vacation or to "research status," in which 
the faculty member remains in residence but without teacliing duties. 
Of course, it could be the occasion for the taking of a leave of ab- 
sence. An attractive possibility that might sometimes be available 
would be to combine the Spring Trimester in one year with the Fall 
Trimester in the next year, thereby securing a block of time free I'or 
research or for a leave running from early April till the following 
January. 

10/ The University of Florida . required this for a time not 
long after my article appeared. Though no causal connection was 
shown, I am rather surprised that I was not burned in effigy. I 
did receive some poignant complaints with which I sympathized. 



calculated over a three-year period. However, under the tv/o-year 
plan his tuition expenses are heavier during the two years he is 
a student, and his opportunity to earn money during the summer is 
reduced. For the student lacking either means of his own or fam- 
ily support, the financing of a two-year plan requires access to 
credit. This is a problem larger than the law school world, one 
for which a solution must be sought on a corresponding scale. 

Until it is found, a student who had no practicable alternative 
might take one of the options that I noted earlier--postpone his 
[■ fourth trimester or withdraw for a year after the first half of 

his course. For some students, either option might have merit 
1 independent of its financial utility . 11/ The former option would 

[ lead to completion of law study about six months earlier than 

1' the present three-year course; the latter, about six weeks later. 

5, To Compare the fin*=!.ncial effects of the two plans, I have postu- 

I lated the case of a law student in a high-tuition school who can 

i find summertime employment, including a good lav/ office job in a 

[ big city in the summer after his second year, and who also secures 

i work throughout his law school course. I assume that, when not at 

I law school, he lives at home except during his law office employ- 

I ment. I have projected this student's expenses and income under 

I both plans for a three-year period from July 1 following his gradu- 

[ ation from college until June 30 of the third year thereafter, when, 

[ if he had taken the two-calendar-year course, he v/ould have had ten 

1 months of practice. I have estimated his earnings on two scales*. 

1 one affluent; the other, a third lov/er. I find that the two-year 

I plan leads to a net cost over the three years of about $4,500 less 

than the three-year plan if earnings are estimated on the affluent 
basis and about $2,500 less on the reduced basis. If the student 
had had less success in obtaining summer and law school employment, 
the advantage of the two-year plan would be materially increased. 

My calculations are exposed in a table in the appendix. 

Though I see important gains to be derived from the adoption of a 
two-calendar-year plan, this would undoubtedly entail adjustments 
on the part of all concerned , including the large law offices that 
now use the second summer for trial marriages and for those law- 
yers who have the specification of bar admission requirements and 
bar examination schedules in their charge. Deans should be an ob- 
ject of special solicitude; they should be relieved of decanal 
duties every third trimester. Hov/ever, all these readjustments 
seem to me to be minimal in their hazards when compared to the 
drastic choices that would confront law faculties who, for all but 
a small fraction of their students, were to lop off one third of 
the lav/ school course. 



I 

i 11/ A rather recent alumnus told me that he had dropped 

I out for a year after his first year, earning enough to finance 

I his next two years. V/hen I asked him if he had felt handicapped 

I upon his return to law study, he replied, "Yes — for about a week," 

I Incidentally, experience during that year has done much to shape 

I his career since graduation. * 



326 



APPENDIX 



Costs to the Student of the 3 ~'year and 2 -Year Plans Compared 
(For 3 Years from July 1 , 1972 to June 30 » 1975 ) 

3 “ YEAR PLAN 



Tuition and Fees 
6 semst @ $1>100 
Law School Living Costs 
27 mos. @ $250 
Home Living Costs 
6 mos. @ $150 
Big City Living Costs 
3 mos. @ $400 

Total Expenses 



Summer Earnings 

Pre-Law 2 |- mos. @ $500 
Post 1 st Yr. 3 mos. @ $500 
Post 2 nd Yr. 3 mos, @ $800 
Law School Earnings 
24 mos. @ $150 
Post-Graduation Salary 

Income Tax (approx.) 
Total Earnings 
NET COST 



Expenses 
$ 6,600 
6,750 
900 
1,200 

Income^''- 


$15,450 


$ 1,250 


$ 850 


1,500 


1,000 


2,400 


1,600 


3,600 


2,400 


0 


0 


■ 6.750 


5 ,850 


600 


400 



8,150 

^” 7,300 



$ 15,450 



-- 5 ,> 45 Q 

$ 10,000 



Tuition and Fees 
6 Trims. @ $ 1,100 
Law School Living Costs 
21 mos. @ $250 
Horne Living Costs 
5 mos, @ $150 
Big City Living Costs 
10 mos, @ $400 

Total Expenses 



2 -YEAH PLAN 
Expenses 

$ 6,600 
5,250 
750 

4,000 



$16,600 



$16,600 



Summer Earnings 

Pre-Law 2 | mos, @ $500 
Law School Earnings 
19 mos, @ 150 
Post-Graduation Salary 
10 mos, (a> $1,200 



Income* 




$ 1,250 


$ 850 


2,850 


1,850 


12,000 


8,000 


16,100 


10,700 


, ) 2.400 


- 1 , 55-0 



NET COST 



$2,900 



T-2450 

$7,450 



* Earnings in the right-hand column are two thirds of those in the 

column. If pre— law, summer, and law school earnings are 
still lower, the 2-year plan's advantage increases. 
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THE PRESENT CRISIS IN AMERICAN LEGAL EDUCATION* 

ARTHUR KINOYt 

American legal education is in the throes o£ a deep and profound 
crisis. The symptoms of the crisis are real and universally acknowl- 
edged by every section of the law school community honest enough 
to face the truth. The surface symptoms of deep malaise, boredom, 
frustration, and dissatisfaction are erupting in every major law school. 
No law school, however eminent in its national reputation, has been 
immune from these symptomatic disturbances of underlying crisis. 

What is perhaps extraordinary is that this crisis has manifested itself 
so suddenly, or, at least, that the recognition of its existence by the 
law school world has been so recent. Only 3 years ago, the President 
of the Association of American Law Schools could rvrite in his annual 
address: "Perhaps my eyes are closed, but I do not detect any kind of 
political unrest among our law students.” On this sanguine note, he 
concluded that "[Ijegal education never had it so good. Let us not spoil 
it.”^ Two years later, in the same Journal of Legal Education, the lead 
article was entitled “Some Suggestions on Student Boredom in English 
and American Law Schools” its opening sentence noted that: "The 
incidence and diversity of illness in American legal education have 
been well publicized.”^ At least progress has been made in recognizing 
the reality and universality of the crisis. 

The articulation of the crisis takes many forms, often expressed in 
terms of sweeping student "boredom” or "loss of interest” after the first 
year of law school. More precisely, the verbalization has recently taken 
the form of a questioning — primarily by the students — of the "rel- 
evancy” of legal education to the problems of contemporary American 
society. 

I would suggest* that the fundamental answers to the emerging crisis 



* This article is the expansion of an address given by the author at the Harvard Law 
School on October 23, 19C9. 49 Harvard Law Record No. 6, Oct. 30, 1969. The Harvard 
address was the extension of remarks first offered at a “Day of Dialogue** sponsored by 
the Student Bar Association of Georgetown University Law Center on March 26, 1969, 
where the author was one of the keynote speakers. Due to the current controversy over 
American legal education, the Editors believe that the article*s publication at this time 
is most appropriate and would appreciate any response from our readers. — 

t Professor of Law, Rutgers University, School of Law; A.B., Harvard College; LL.B., 
Columbia University, School of Law. 

1. Miller, Law Schools tn the Great Society, 18 J. Legal £o. 247 (1966). 

2. Robertson, Some Suggestions on Student Boredom in English and American Law 
Schools, 20 J. Legal Ed. 278 (1968). 

3. Id, at 278. 

4. Some justification for the use tliroughout this article of the first personal pronoun 
ntay be in order. I would rather refer die reader to the comments of the late Judge 
Frank in one of his more controversial articles: “In some earlier writings, seeking to 

1 
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are not primarily to be found in formal changes in curriculum, pro- 
cesses of administration, or methods of teaching. These are always the 
first groping reactions of students and faculty to the crisis of symptoms. 
Often, the first target of criticism is the remaining influence of the 
Langdell case method. This, of course, is no new criticism; Jerome 
Frank cogently argued over 30 years ago that the so-called case method 
is not really a case method at all, but is rather an abbreviated abstrac- 
tion of the decisional process from the reality of life.® Increasingly, it 
is being recognized that “case books" consisting of excerpted abstracts 
from decisions are, at best, inadequate and, at worst, insulting, 
particularly in respect to Supreme Court opinions. I shall never for- 
get my dismay when, in my first year of law teaching, I discovered that 
the case book being used contained only an edited version of Marbury 
V. Madison.^ But, as I will attempt to develop, efforts to correct the 
ancient evils of the inherited Langdell method, laudable as these efforts 
are, do not meet the fundamental problems. Similarly, formal curric- 
ulum changes have not solved the symptomatic eruptions of the under- 
lying crisis. Today, most law schools have wide offerings in new courses, 
e.g., the law of poverty and urban problems; yet these curriculum 
changes, helpful as they may be, have not stemmed the tide of rising 
student discontent and the concomitant faculty anxiety. In the same 
sense, the frantic and widespread experimentation with what has been 
rather inaccurately termed “clinical education" is simply another first 
reaction which often fails to come to grips w ith the fundamental prob- 
lems. Many schools are discovering that mechanically sending students 
out into government agencies to do “practical work," or the over- 
simplified approach of bringing “practitioners” into the law school 
for occasional lectures on “life” does not automatically solve either 
the symptoms or the underlying causes of the universally acknowl- 
edged malaise affecting American law schools.'^ 

I would suggest that the answers lie much deeper, that the problems 
are issues of substance which touch the fundamental role of law 
schools in American society. In a certain sense, the underlying crisis 
in legal education reflects, it seems to me, the underlying crisis in the 
legal profession itself. This crisis, affecting the entire profession, flows 
from a profound question which is, as yet, not wholly answered, but 
which intrudes itself into every aspect of professional activity today: 
How can laty and a profession whose life is based upon law's existence, 
remain relevant to the pressing and fundamental problems of con- 

avoid a show of egotism I used the impersonal approacli» saying 'the writer* when I 
meant T. I have come to believe that the first personal pronoun is less egotistic, for 
it abandons the impersonal disguise and frankly reveals the personal character of the 
statements.*’ Frank, A Plea for Lawyer-Schools, 56 Yale LJ. 1303, 1305 n.2. (1947). 

5. Frank, Why Not a Clinical Lawyer-SchoolL 81 U. PA. L. Rev. 907 (1933). See also 
Frank, A Plea for Lawyer-Schools, 56 Yale L.J. 1303 (1947). 

6. 5 VS. (1 Cranch) 137 (1803). 

7. See, e.g., the ironic headline in the March H, 1959 issue of the Georgetown Ijiw 
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temporary American society, for example, the seemingly unending 
misery of a colonial war which has warped and distorted the very moral 
fabric of the nation, the urban crisis and the exploding upheavals 
of our black citizens demanding fulfillment of rights 300 years overdue, 
or the increasing threats to the existence of the most elementary dem- 
ocratic liberties of the American people? How is law and the processes 
of law, or, for that matter, the legal profession itself, relevant to the 
solution of these central issues which dominate American life? There 
are no easy solutions to these questions; those who so suggest are either 
naive or charlatans. In the search for the solutions to these problems 
lies the most exciting contemporary challenge to the American legal 
profession. 

Practical illustrations of this search are more useful than extended 
rhetoric; The Supreme Court, for example, has recently issued one of 
the most extraordinary challenges to the profession in the landmark 
opinion of Jones v. Alfred H. Mayer Company.^ I have elsewhere had 
the occasion both to discuss® and to debate^® the significance of this 
first reassertion in over 100 years of the sweeping affirmative national 
power embodied in that “charter of universal freedom and equality’’^^ 
—the 13th amendment — to eradicate all of the remaining "badges and 
indicia of slavery" from American life. As the Supreme Court stated, 
this is the very heart of our exploding urban crisis, since the "herding” 
of black men, women, and children into urban ghettos is itself a 
"relic" of the slave system.^® By reasserting tliis reservoir of national 
power, the Court offered to the profession an opportunity to partici- 
pate creatively, in the most central and pressing problems of American 
life. The horizons of Jones are virtually boundlesSj and yet, the legal 
profession (with a few notable exceptions) has not accepted the chal- 
lenge.'® Only a few lawyers with vision and courage have begun to 
explore the fantastic possibilities of shaping legal actions and remedies 
based upon the profound understanding of the sweep of the 13th 
amendment, its "reflex character," reasserted in Jones. Messrs. William 
Ming and Thomas Sullivan of the Chicago bar, on behalf of over 400 
black families, have instituted one of the most exciting legal actions 

Weekly, "G,U.L.C. Student Apathy Hits Clinical Law Approaches". 

8. 392 U.S. 409 (1968). . • 

9. Kinoy, The Constitutional Right of Negro Freedom Revisited: Some First Thoughts 
on Jones v.- Alfred H. Mayer Company, 22 Rutgers L. Rev. 537 (1968). 

10. Kinoy, Jones v. Mayer, An Historic Step Forward, 22 Vand. L. Rev. 475 (1969). 
Tliis article is part of a symposium in Vanderbilt on the signficance of Jones. The 
other participants in the symposium are the Honorable Edward W. Brooke, the Hon- 
orable Sam J. Ervin, and Professor T. A. Smedley. 

11. Cf. Civil Rights Cases, 109 U.S. 3, 20 (1883). See generally Kinoy, T/ie Constitu- 
tional Right of Negro Freedom, 21 Rutgers L. Rev. 387 (1967). 

12. 392 U.S. at 442-43. 

_ 13. As a matter of fact, the first academic responses to Jones were less than enthu- 
uastic. See, e.g., Henkin, The Supreme Court, 1967 Term, Foreword: On Drawing Lines, 
82 Harv. L. Rev. 63, 83 (1968). 
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in American history, Contract Buyers League v. F. & F. Investment,'^* 
in the Illinois federal district court, seeking relief from the over- 
charging of black families for the purchase of homes, an unfortunately 
prevalent practice in most American cities. In a precedent shattering 
decision, District Judge Will denied the motion to dismiss and sus- 
tained the cause of action under the 13th amendment, holding that 
"there cannot in this be markets or profits based on the color of a 
man’s skin."^® The possible extensions of Contract Buyers into every 
phase of economic and social discrimination against black citizens in 
the urban and rural ghettos are endless. To understand the challenge 
of Jones, to shape forms of action and modes of remedial relief cre- 
atively, and thus to participate actively as lawyers in the most pressing 
problem of our age, is a horizon of excitement and challenge to the bar. 

There are dozens of other examples of this search for relevancy in 
legal practice which come to mind, although space will permit of only 
one other illustration. An extraordinary challenge to the profession 
in the last several years has been the profoundly new approach to the 
defense of first amendment freedoms opened by the Court in Dorn- 
browski V. PfisterJ* Much, of course, has been written about Dombrow- 
ski and its progeny, but what is here significant are the endless and 
exciting avenues opened for creative lawyers by the Court’s recognition 
of an affirmative federal duty and power to provide protection against 
governmental action which creates, in the now famous words of Mr. 
Justice Brennan, a "chilling effect” upon the exercise by the citizenry 
of fundamental liberties.*^ Recently, the Court of Appeals for the 
Seventh Circuit in an historic opinion, Stamler v. Willis,*^ sustained 
the efforts of attorneys to apply die Dombrowski "chilling effect" con- 
cept to the activities of the House Committee on Un-American Activ- 
ities.*® In a sweeping opinion, the circuit court held that the constitu- 
tionality of the Committee and its mandate could be challenged in a 
federal civil action. Furthermore, the court directed that such a civil 
trial of the Committee and its past 20 years of activity should proceed 
prior to the pending federal aiminal trials for contempt of Congress 
which were instituted against the plaintiffs in the civil injunctive 
action.®® Stamler is just one of many examples of litigation presently 
pending throughout the country in which lawyers are seeking to accept 



) 




M. 800 F. Supp. 210 (N.D. III. 19G9). 

15. Id. at 216. "The inflated prices, higher interest rates and other onerous terms and 
conditions plaintiffs allege were imposed upon them, are in effect badges of slavery." 
Amicus brief of the United States for Plaintiff at 7 nJ, Contract Buyers League v. F. te F. 
Investment, 300 F. Supp. 210 (N.D. lU. 1969). See Jones v. Alfred H. Mayer Co., 392 U.S. 
409, 444 (1968) (Douglas, J., concurring). 

16. 380 U.S. 479 (196.5). 

17. Id. at 487. 

18. 415 F2d 1365 (7th Cir. 1969). 

19. Id. at 1369. 

20. See id. 
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the challenge of Dombrowski in exciting and creative ways. The 
precious liberties of the first amendment are “fragile" indeed and 
require the active intervention of lawyers acting in their most honored 
responsibility as “private attorney generals”** in defense of those liber- 
ties, upon the preservation of which, we have been so often told, the 
American system of government rests. 

There are in this country today many lawyers, young and old, who 
are beginning to participate in the exciting search for answers to the 
ever-pressing question of the relevancy of law and the legal profession 
to the central issues of the day. It is no coincidence that it was out of 
the Southern black movements of the early 1960’s that a new insight 
into the role of the lawyer began to develop among lawyers and law 
students alike:*^ a recognition that a lawyer could place his or her full 
skills and talents at the service of people’s struggle for the achievement 
of the American promises of equality, freedom, justice, and peace. 
Today, unlike the first days of the Southern struggles, from one end of 
the country to the other, there are hundreds and hundreds of lawyers 
attempting to fulfill this role. They are a new breed of lawyer, with 
deep roots in the honored past of our profession, who I would char- 
acterize as people’s lawyers. And as they work and struggle to fulfill 
this concept of their vision of the laivyers’ role — to place the full skill and 
art of their profession at the service of ever-growing movements of the 
people searching for solutions to the overwhelming social problems of 
our era — a body of legal experience develops, a body of knowledge, 
concepts, theories, and experiences which constitutes, in a certain sense, 
a new body of law. This new body of law for want of a better term, I 
would call the area of “people’s law.’’ 

The critical problem in American legal education, I would suggest, 
is to discover ways to make law schools reflect the reality of these 
exciting “new frontiers” of the legal profession. Our law schools must 
cease functioning upon the unspoken premise which has, for at least 
100 years, underlain legal education — that law schools, and partic- 
ularly “eminent” national law schools, are primarily instrumentalities 
to train skillful technicians for American corporations and the gov- 
ernment apparatus. The training of “business” lawyers and govern- 

21. There arc many examples of a creative utilization of the Dombrowski theory for 
the protection of the most varied forms of first amendment expression. Consider, for 
example, the recent pioneering opinion of Judge Matthews in Anderson v. Sills, 106 N.J. 
.Super. 545, 256 A.2d 298 (CIi. Div. 1969). Judge Matthews, in a careful opinion, applied 
the underlying concept of Dombrowski to strike down the "chilling effect" of an order of 
the Attorney General of the State of New Jersey that files and dossiers be kept by the 
state police on participants in demonstrations. See also the recent opinion of the fifth 
circuit in Sheridan v. Garrison, 415 F.2d 699 (5th Cir. 1969), reversing, on the authority 
ol Dombrowski, the dismissal of a complaint seeking an injunction against the alleged bad 
faith prosecution by a district attorney of a newspaper reporter. 

22. See Carter, Civil Liberties and the Civil Rights Movement, in Legal Aspects of 
■ niE Civil Rights Movement (King & Quick eds. 1965). See also Kinoy, Book Review, 
62 Nw. UX. Rev. 653, 656-57 (1967). 
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ment technicians has been the silent premise underlying legal educa* 
tion in this country for a century or more. 

I would suggest that the law schools must capture, if they are to 
overcome the deadly symptoms of the fundamental malaise that inflicts 
us all, the excitement of the new challenge of making law serve the 
needs of people in struggle as well as continuing to fulfill the needs 
of corporations and the business community. I do not argue for an 
abandonment of the latter role; I argue simply that, at a minimum, 
the law schools must no longer be, in essence, one-sided representatives 
of the dominant power group in society, but must make room, if they 
are to survive as vibrant, exciting centers for the teaching of young 
lawyers, for the new role — for the training of people’s lawyers. In the 
last analysis, capturing this new excitement is the key to teaching — it 
is the bridge to relevancy. Some 2 years ago, a well-known jurist said 
at the dedication of the new Rutgers Law School building; “After all, 
there i;j one — and perhaps only one really essential ingredient for 
greatness in an educational or training institution and that is excite- 
ment, intellectual excitement that is so vital that it is emotional. 
Excitement and ferment — these are, I think, the salt and the yeast, 
which make a commonplace bill of fare worth the price, and without 
which everything is flat and tasteless.’’^^ 

The central problem which must be squarely faced is how to cap- 
ture within the law school the new excitement which is generated by 
contemporary attempts to meet the challenge of whether law and its 
institutions can remain relevant to the solution of society’s funda- 
mental problems. I would suggest that the primary answer is not to 
be found in efforts at surface reshaping of curricula or token readjust- 
ment of teaching techniques. The answer is to be found in a funda-. 
mental reexamination of the role of the law school. This is not a new 
response. It was first explored almost 35 year's ago by a then young 
member of the Yale faculty, Jerome Frank, in an article which was, 
as is true with so many seminal ideas, misunderstood, ignored, and 
ultimately obliterated from the consciousness of the law school com- 
munity.“* In a bitter attack upon the separation of legal education 
from reality, he wrote, prophetically: 



25. Fortas, The Training of the Practitioner, address at dedication of Ackerson Hall, 
Rutgers Law School, September 10, I960, The Law School of Tomorrow (Rutgers Uni- 
versity Press) p. 190. It should not be necessary to add to this comment, but to put to 
bed any subjective reactions there may be to my quotation from this address of Mr. 
Justice Fortas, I am confident that the profession, while reserving its own opinions on 
the recent developments culminating in the resignation of the Justice, is objective 
enough and honest enough to refrain from the Orwellian eradication from consideration 
of ail that a man has said or written because of a subsequent development in his life, 
which in the last analysis, only history and not his contemporary generation, can fairly 
judge. 

24. Frank, Why Not a Clinical Lawyer-Schoolf, 81 U. Pa. L, Rev. 907 (19SS). 
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Stiulcnis traijicil umlcr llic Lan«ilcll [case method] system arc like 
future horticulturists ronfiiiiiig their studies to cut flowers, like 
architects who study pictures of buildings and nothing else. They 
resemble prospective dog breeders who never see anything but stuffed 
dogs. And it is beginning to be suspected that there is some correlation 
between that kind of stuffed dog study and the overproduction of stuffed 
shirts in the legal profession.^® 

The key to Judge Frank’s thinking was his proposal that there must 
be built into the heart of the law school (not outside or at its periphery) 
a legal clinic. Law teachers themselves should teach students as they 
function as lawyers; this is the unity of theory and practice whicli every 
student of pedagogy knows is the finest and most fruitful method of 
teaching.^® 

The great challenge to the American law school today, it would seem 
to me, is to apply the insight of Judge Frank to the contemporary 
world, i.e., to structure within the heart of the school, law clinics 
directed and guided by teachers of law which involve large numbers of 
students in taking on major cases and situations involving the relation- 
ship of the processes of the law to the fundamental problems of con- 
temporary society.^^ The activity of the clinic, in close association with 
outside members of the bar involved in these cases and situations, 
would provide a fascinating teaching tool for probing into the most 
fundamental theoretical, substantive, and conceptual problems, all 
within the context of the throbbing excitement of reality. It would 
provide the “salt and the yeast” without which everything is “flat and 
tasteless.”^® 

A few examples are required to concretize what might otherwise seem 
rhetoric: A clinic in a law school in Newark, New Jersey could involve 
itself in the fundamental problem of the relationship between the 
police of that city and its majority black community — a problem which 
the nation saw erupt so furiously in the summer of 1967. There are 
cases pending in the Newark federal courts involving creative new 
approaches to the control by a community of its police force including 
the challenging concept of the applicability of the federal equity 



25. Id. at 912. 

26. It is sometimes embarrassing to recognize that almost every field of professional 
education except ours has attempted for some time to apply this unity of theory and 
practice. In medicine, and in social work, for example, the integration of field clinical 
training with academic instruction is commonplace. See, e.g., the extremely thoughtful 
article of Professor Shapo entitled Observation— -An Internship Seminar for Law Students: 
A Test of Theoty, A Critique of Practice, 46 Texas L. Rev. 479 (1968). 

27. It is my view that Frank's vision of the “lawyer school'^ has applicability also to 
the training of business and corporate lawyers. I leave, however, to my colleagues in these 
fields the development of examples of a true clinical approach in these areas. I could 
visualize many, but die proposals would best come from the teachers of corporate law 
themselves. 

28. See Forlas, supra note 23 at 190. 
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remedy of receivership.-* Additionally, in the city of Newark, there is 
the extraordinarily complex problem of the application of the reap- 
portionment decisions to the gerrymandering of the black vote which 
cries for legal creativity and action.*® For a law school in a majority 
black urban area like Newark the examples are countless, including the 
complex question of the possible inapplicability of a mechanical 
application of Brown v. Board of Education’s^^ mandate for integrated 
public schools*® in an area where the primary need is perhaps instead 
a more equitable allocation of state funds to the black urban center.*® 
The involvement of the clinic within the school, taught and led by 
teachers within the school, with such problems of immediate reality, 
could provide the most fantastic opportunities for teaching theory, sub- 
stance, and practice in an atmosphere of motivation and excitement. 

Or, if you will, take the example of a clinic within a Chicago law 
school, addressing itself to the problems presently unfolding in one of 
the most involved and complicated political trials in recent American 
history.** Such a clinic would provide teaching tools unparalleled in the 
experience of legal education. The problems which arise daily in such 
a trial are multidimensional in every sense. They raise the most pro- 
found questions of theory, strategy, practice, and fundamental legal 
philosophy. They offer ‘‘materials” for teaching beyond one’s wildest 
expectations. As in Newark and Chicago, the examples of living ped- 
agogic tools are endless. Earlier in this article, I had the occasion of 
referring to Contract Buyers League v. F. if F. Investments'^ presently 
pending in the Chicago district court. A clinic in a Chicago law school 
which attached itself to such a case, far beyond performing valuable 
services for the clients and lawyers, would find itself in the. midst of a 
fascinating arena for discussing, debating, and •wrestling with the new 
and exciting concepts of the breadth and scope of the 13th amendment 
opened by Jones v. Alfred H. Mayer Company, which Professor Charles 
Black of Yale only recently characterized, in the annual Edward 
Douglas White Lecture Series, as a “long look at the concept of citizen- 
ship, in its bearing on racism.”*® 

A clinic within a law school in the nation's capital which helped 
think through the unusually complicated conceptual, substantive, and 
procedural problems in Hobson v. Hansen, s’’ problems still unresolved 



29i See Kidd v. Addonizio, Civil No. 899-67 (D.N.J., filed Aug. 24, 1967), discussed in 
Note, Ueceivership as a Remedy in Civil Rights Cases, 2i Rutgers L. Rev. 1 15 (1969). 

SO. See Jackman v. Bodine, S8 U5X.W. SOIS, cert denied, id. at S127 (Sept. SO, 1969). 

31. 347 U.S. 483 (1954). 

32. 115 Cong. Rec 15377 (daily ed. Dec. 2, 1969) (remarks of Senator Stennis). 

S3. See CORE v. Board of £duc., 298 F« Supp. 213 (D. Conn. 1969). 

34. United States v. Dellinger, Crim. No. 18294 (NJ). 111., filed March 20, 1969). 

35. 300 F. Supp. 210 (N J). lU. 1969). 

36. Black, Structure and Relationship in CoNsrmmoNAL Law 61 (1969). 

37. Hobson v. Hansen, 269 F. Supp. 401 (D.D.C. 1967), aff*d. sub. nom. Smiick v. 
Hobson, 408 F.2d 175 (D.C. CIr. 1969). 
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2 years after Judge Skelly Wright’s historic opinion in that case,^® would 
be a living classroom where theory and practice could join in the magic 
which creates great teaching. Washington provides, of course, endless 
such opportunities. It needs no emphasis to point out what a teaching 
tool, in the fundamentals of American law, it might have been if one 
of the great law schools in the nation’s capital had, through such a 
clinic, become deeply involved in the unfolding of the now landmark 
decision in Powell v. McCormack.^^ Out of the development of that 
litigation has emerged whole new insights into the most basic questions 
of justiciability, the political question doctrine, separation of powers, 
and the ultimate role of the Court itself. The intimate involvement of 
law students and their teachers in the unfolding of these concepts 
within the matrix of the reality of the adversary struggle would have 
j)rovided a classroom of extraordinary dimensions. The opportunity 
was present; it need only to have been seized.^® 

The responsibility for the accomplishment of such a fundamental 
reorientation of the law school rests primarily upon the faculties. While 
it is true that in almost every school the initial impetus for this change 
in direction and role comes from the student body, and in many in- 
stances from the increasing numbers of black students, the responsibility 
for change, in the final analysis, is upon the faculty. A "clinical lawyer’’ 
school in the best sense of Judge Frank’s analysis, within the contem- 
porary context, requires teachers who are masters of their profession, 
who are lawyer-teachers in the greatest tradition of Story or Holmes. 
They must be men and women who combine the theory and practice 
of the new challenges before the profession. In 1933, Judge Frank placed 
the question of the psychology of the law teacher within the context of 
a pointed, if not barbed, discussion of the "architectural design’’ of 
American law schools: "A school with a library at its heart is what 
one may well imagine. The men who teach there, however interested 
they may once have been in the actualities of the law olTice and the 
courtroom must pay only a subordinate regard to those actualities. The 
books are the thing. The word, not the deed."'*^ 

To paraphrase Judge Frank’s words, the Arnerican law school today 
must have the clinic "at its heart.’’ A law school which is structured 



38. hi. 

39. 395 U.S. 486 (1969). 

^0, From I he vantage point of a teacheri one of the most rewarding experiences of the 
Iasi years was my opportunity to work with a group of approximately a dozen first and 
second year law students who volunteered to assist in the preparation of the Petitioner's 
Ihief in Powell, The enthudasiu with which they dove into the most dushridden areas of 
English and colonial legal history to unearth exciting insights Into the evolution of 
concepts which were later to play a significant part in tlie shaping of the Court's opinion 
was a joy to behold. Their work as students was not only, 1 believe, useful to them- 
wlvcs in an educational sense, but on its own made an objective, if modest, contribution 
*0 the shaping of an important turniiig*point decision in American law, 

Frank, A Plea for Lawyer-Schools, 56 Yale L.J. 1803, 1305 (1917). 
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around clusters of teachers and students who are participating in the 
ongoing elTorts of die profession — efforts to relate the law and its 
processes to the agonizing, difficult, and as yet unresolved problems of 
contemporary American society — will be a law school in which the 
insight of the greatest of American legal scholars, Mr. Justice Holmes — 
that the life of the law is experience — is truly the guiding philosophy.^* 
Let no one raise the strawman that such a law school would abandon 
theory, or in Jerome Frank’s architectural simile, would omit a “li- 
brary." Quite to the contrary, the “library,” the distilled theories and 
concepts of the past, would become a more vibrant, and more chal- 
lenging part of the present. Such a law school would not only inject the 
ingredient of "excitement” into the curriculum, but would also catapult 
the law school into the forefront of the fundamental task which the 
nation has placed before the legal profession — to assist in solving the 
most gripping underlying problems of the day: meeting the needs of a 
people groping .and struggling for the realization of the first promises 
of this Republic — the right of all people to “life, liberty and the 
pursuit of happiness.” For those “lawyer-teachers” and law students 
who begin to move in this direction, there are great rewards — rewards 
this profession once placed above the achievement of status or monetary 
gains, for as we are often reminded: “Unless the lawyer is a participant 
in one form or another in the vitality, the agony of his time, I do not 
think that he can achieve professional greatness. For again, the life of 
the law is experience, and a man's horizon as a lawyer — the goal to 
which he can aspire — is limited by his participation in the experience 
of his time."‘® Let the American law schools participate in the ex- 
perience of our times. 

42. It is of historical interest that the first training of American lawyers occurred 
primarily in the law office. This in turn led to the well-known distortion and one- 
sidedness of the “clerkship.” The approach here suggested would, I believe, recapture 
the essence of the original vitality of learning through experience while merging it 
inextricably with the teaching of theory and philosophy. 

45. Fortas, supra note 25, at 192. 
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Once a year, this department xvill carry figures on lazv school registration. In 
addition it will provide a medium for the description of experiments in cur- 
riculum, teaching method, and administration. Like '^comments'*, the typical 
law school development note 7vill be characterised by brevity and informality; 
unlike them, it will be descriptive rather than argumentative and will deal pri- 
marily with devices 7vhich have been tested in actual opercAion, As a general 
rule, the authors 7vill gladly anszver inquiries and, to the extent' available, upon 
request supply copies of materials referred to. 



"OBJECTIVE" QUESTIONS IN LAW EXAMINATIONS 

Vaughn C. Ball * 

Something like a hundred 3 ^ears ago, a wise old English gentleman wrote 
that the subject of questions was one of the least explored in the wliole world. 
.When he tried to explain why, he said: “As the eye secs everything but it- 
self, so questions have interrogated everything but themselves.” ^ 

The use of so-called objective questions for legal examinations merits this 
sort of self-analysis. I say so-called objective questions, because I think the 
term is a considerable misnomer. To begin with, the kind of quc.stions to be 
considered must be defined. That can be done most simply by stating the 
purposes that the questions arc designed to carry out. 

For myself, and for some of my colleagues, those purposes are three: 

1. To obtain a more adequate sampling of the subject-matter of the 
examination — to ask more questions about more tilings in the same 
amount of time. The idea here is to reduce the accidental effects of 
choosing a few questions out of a large subject. 

2. To increase the consistency of scoring from one paper to the next. 

This means that on such questions, a given paper will receive the same 
score whether graded first in a batch or last, whether it is the first good 
one in a poor string or not, or even if some other person does the scor- 
ing. 

3. To reduce the amount of time required after the examination 
to do the work of scoring. 

There are two features of the usual essay-type of question that arc par- 
ticularly baneful. One is the matter of writing time. On the cssa}" examina- 
tion, the student spends on the order of half of his allotted time in writing — 
in most cases in longhand. The twenty to forty pages that each student pro- 

♦ Piufessor of Law, Ohio State University. 

iAlkxanijbu liuvAN .ToiiN-sox, A Tkkatisb on Language: Oa tue Hklation 
Which Words Bear to Thing.s 241 (2d ptg. 1950). 
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duces on a four-hour examination contain, I think, a surplus of samples of his 
writing ability, considered solely as writing. This statement in no sense ques- 
tions the importance of writing ability. That is very important to the law 
student and should be tested, I am talking only about how long a sample of 
writing is needed in order to arrive at a reasonable evaluation of it. Once that 
amount is reached, the rest of the writing the student docs is done for the 
reason tliat it is the only way he can record the results of his reading and 
thinking, which are what he docs with the rest of his allotted time. If his 
writing time can be cut down without undue damage, more questions can be 
put in its place. 

The other feature of the essay examination that has been vexing is the 
feature of unlimited response. The term is relative, of course. The papers 
carry an over-all time limit and some general directions, like "discuss and de- 
cide" ; but apart from that, there is no real limit to what may come back in the 
bluebooks. Giving more and shorter essay questions will not cut the writing 
time; and if tlie answers can take any written form, the draftsman of a 
question is really the only one who can grade it, because he must be ready 
to compare anything he nay get with what he wanted, as he goes along. This 
open-ended possibility; means he must put in a long scoring time after the 
examination is over. 

One solution that tends to meet all these difficulties and to accomplish all 
three of the above-stated purposes is the kind of question usually called ob- 
jective, The five examples given in the appendix will provide an idea of what 
it is like in the form used by some of the faculty at Ohio State University Col- 
lege of Law,^ Concentration on the general format rather than on what the 
credit answers might be will show how the original three purposes are carried 
out. It will also point up the feature that distinguishes these questions from 
those of the essay type. These are essentially limited response questions, a 
description more accurate than the term “objective,” 

First, without deciding whether it can be done or not, there is no attempt to 
•test writing ability, on these questions. Instead, writing time is cut to the 
bone by shaping the questions so that the student can express his results in a 
code — that is, by a prearranged set of signals. The indefinite number of blue- 
book answers is cut by selecting a few — two or four or ten — of the likely lines 
of approach, or solution, and requiring each student to fix his consideration on 
them. What can come back is thus known in advance and can be evaluated 
before the examination is given. When the student takes the examination, he 
also evaluates these possibilities. V/hat he docs can then be compared in short 
order against what the examiner awarded to the various combinations. So 
long as the credits the examiner settled upon are adhered to, the results for 
each paper will always be the same; and the scorer need not be the examiner, 
nor any other kind of expert in the subject matter, nor even a person. The 
examiner has taken care of that for all the possible papers when he settled 
the credits to be given. This is the sense, and I think the only sense, in which 
such questions can be called objective. 

3 1 shoulder the hhimc for all of these exauiiiles. In order not to limit them to 
my own Held of teaching, I ashed some of my hi*otln*en to helj) me out with unes- 
tlons; but in every case, I presumed to edit their suggestions In such u way as to 
fit each on a single page, and I saw them through the typing and reproduction. 
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This completes the definition. It excludes any completion or short-answer 
questions, to which the student writes his answer in a phrase, or a line or 
two, because the possibilities cannot be strictly cv,aluated in advance. Only a 
nvord or two need be said about the first two examples. Example niiiiihcr one 
is the familiar ‘‘True — False** or “Yes — No** type; and yet, it is a little out of 
the usual. There is, first, a fact pattern of some length, and then, a strini^ of 
propositions all related to that pattern. This is an effort to meet tlu; difficiiU/ 
involved in the words “true*’ and “false,** which are loi:;ioal universals. I find 
logical universals rather rare in the legal field, unless I stick to all law and 
no facts. But by the use of this cluster of propositions, all hitting into the 
same facts, the student gets a context, which together with his knowledge of 
the subject, gives him a better idea of what the words “true** and “false” mean 
on that item. 

Example number two, which is the multiple-choice type, carries this an- 
other step farther. Instead of measuring each proposition against an absolute, 
the student is given a set of propositions, every one of which purports to be a 
resolution of the problem, and is asked to pick the best solution not from the 
world of possible propositions, but from those presented. Such a question is 
harder to write, but pays off in having fewer hidden difficulties. 

The last three examples present no innovation from the analytical stand- 
point. They are all attempts to do the same thing, which is to get more work 
out of the individual question, without any proportionate increase in the ex- 
amining time. Example number three is what I call a ranking question. In 
setting up the grading charts for multiple-choice questions, some of us have 
found that we could not only put in a “best**t choice, but a “worst** as well; 
and with a little attention to the language, wc could rank the alternatives all 
the way from best to worst. This is what we do on essay answers. We do not 
give credit only to the best, with nothing to the others. We find more or less 
grasp of the problem and give credit accordingly. In that way, in a question 
scarcely any longer than the ustial multiple choice, we could divide the students 
not just into two groups, those who could pick the best alternative and those 
who could not — or three groups if omission of the question is scored different- 
ly — but into several groups, from those who were not mixed up at all to those 
who were lost a long way from base. On example number three, five scores 
are possible, from 4 through 0. Even on the straight multiple-choice question, 
the students proceed partly by a kind of paired — comparison process. It is 
just that there no record appears of how their elimination proceeded, but here 
they make such a record. That gives, I think, additional information about 
what went on inside heads. 

Example number four is another kind of question that tries to get more 
work out of the same amount of material presented to the student. It is‘ 
known as a matching question. He is presented with two lists of things — in 
this case, bits of evidence on one side, and notions from the law of evidence on 
the other. He is asked to consider the things on the left side one at a time, 
and to indicate what on the right side is related to each in a manner specified 
by the question. These items can be anything desired, and other relations can 
be defined. The only limit is that they should be relations and things as to 
which it seems worthwhile to test the student. The hard part of constructing 
matching questions is defining the relationship that one asks the student to de- 
tect. In all these questions, one must pay for what one gets. It is easy to ask 
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the student to match kiiip^s of England with regnal years, but what one learns 
about him is in proportion, and the more important relationships require more 
work by the examiner. But the question will do a great deal of work as well. 
With nine bits of testimony on the left, ten dilTerent scores are possible; and 
in this particular item, by giving part credit for some other choices, it was 
possible to increase that number. 

There is only one more examjde to discuss before considering some prob- 
lems of drafting. E>:ainj)le number five is a combination question, because it 
asks the student to do more than one thing with each item. In this particular 
question, he is given a fact pattern and ten propositions (some are omitted 
because of space limitations). In effect, he is first asked of each one 
whether it is a correct statement, Then, of the correct statements, he is asked 
whether they arc applicable to a problem raised by the fact pattern. The num- 
ber of possible scores is over a dozen for the five items. 

These are not, of course, the only types of questions possible. There is no 
limit except that of the ability to invent. 

Now that some samples of limited-response questions have been e.xamiiicd, 
tlie next step is to consider how to go about constructing them. The differ- 
ences between these eNampIes arc really differences in the form in which they 
are presented. Where does the examiner begin when he wants to construct 
them? The answer is, of course, that he begins in the same way he does for 
'an essay question. lie picks out facts tliat raise legal problems for solution 
and writes them up. ]5ut he cannot stop with a direction to discuss and decide 
the rights of the parties. He must work out the rights of the parties then and 
there, and the points and rules and conclusions that would be contained in an 
essay answer; and state sets of alternatives which involve them. Then he 
must hook them up to the problem in such a way that the better thinking, so 
far as he can foresee, will lead to the better choices, and fit all this into the pre- 
arranged code system. 

The crucial phrases here are "better thinking** and ‘‘better choices.** Thev 
are crucial because they imply that the examiner must have in mind some 
poorer thinking and poorer choices. Every examiner does that, in a way, on 
essay questions. If he managed to write an essay question on which he 
thought some students would write perfect answers and the rest would write 
nothing at all, he would probably change it with the hope of getting a range of 
responses. On objective questions, the examiner must anticipate the thinking 
and the resjionses, select some that he presents in such a way as to force a 
choice or choices, and evaluate them before tl;ie examination. The total 
amount of time required to make and give and score the examination will be no 
less than with the essay. But saving of total tinfe was not one of the stated 
purposes. 

Obviously, the writing of good objective questions is a problem in precision 
drafting. It is customary to give a scries of practical hints about this and to 
point out what are called “common pitfalls.** To lawyers, I would say no 
more than that the drafting of these items should be approached in the same 
way one would approach a vital clause or paragraph in an important contract 
or deed or will — not the boiler-plate, but something cm which the fonnbooks 
give little help, and which must be airtight to prevent the other side from tear- 
ing it to pieces. What one means and what one wants done must be stated as 
accurately as that. 
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Assuming that cvcrytliing is going to be slated precisely, Avlicrc does the 
examiner get the poorer and poorest approaches and allernativcs? The best 
alternative comes from him, of course, hecause it is the one that starts him on 
the question, and frequently he has to make up the others as well. Tut J sub- 
mit that the very best place to find them is in essay answers to es.say questions. 
What the examiner is after is possible answers to his queslion, of dilTri*iiig 
quality, ami certainly that is what he now gets on essays. I am tiniily con- 
vinced that this advice is sound, and that it will work, and — (hat it is dillicult 
to conform to. I can hardly take it myself. When a man decides to try objec- 
tive questions because, for one tiling, he cannot give c.ssay questions the lime 
he would like, it is hard to he told that for a while he must give them even move 
time — not onl}’’ grading them in the usual way, hut keeping notes of some of 
the answers he gets with an eye to .^^omeday turning them into ohjeetive ques- 
tions. Blit if he will do it, lie will turn out some of the be.st questions in llie 
business. 

First, he will find out* from his students what question lie really did ask 
them. Any ambiguities, any gaps in the fact.s, will show up and can he cor- 
rected. He will have licfore him, ready-made, a .set of approaclies or alterna- 
tives, some of wliicli are better than others; and if he selects carefully, lliey^ 
will he answers each of which apjicars to a substantial number of sliidciils to 
be a correct answer. When an examiner nuikcs up a quc.stion, the right an- 
swer is very plain to him, and it is hard for him to imagine how he would 
answer it wrong. The students can do a belter job of writing up alternatives 
which are plausible, but not perfect, than the examiner can ever do for him- 
self. We have all had the experience of getting answers that took a wrong 
turn and of sa^dng that we could see how those students left the (rack; but 
we never would have thought of taking that turn ourselves. One timc.savcr 
can be suggested. It will be clear that when the alternatives have been chosen 
out of the essay answers, they must be greatly condensed before tlicy can he 
used in objectives. This suggests tliat if we deliberately give a batch of un- 
limited response questions, but allow the students only a few lines to indicate 
how their answers would go, we may get the material we arc after. I have 
tried this, and it not onl}^ works for tliis purpose, but it improve.^ (he sam- 
pling of the examination at tlic same time. Another trick i.s to give the ques- 
tion in objective form, but allow several lines for the student to state why lie 
marked the way be did. 

If a teacher cannot do any of these things, he can still write objective ques- 
tions anyway, give them, and then .study the results. Thi.s means really analys- 
ing the results — not just glancing at the scores, looking up (he best student in 
school to see if he is at the top, finding that he is several place.s down, and 
jumping to the judgment that there is nothing to these objective questions. 
One must know how the questions worked for the clas.s as a wlicdc before 
drawing any hasty conclusions. Take the total scores on the whole (e.st. in- 
cluding both objective and essay questions, and split the class at tlie middle. 
(Unless the project has gone sour, the whole lest is a more reliable indication 
of who has a good grasp of the .subject than any one question or group of 
questions,) We may call the top half of the class the good students and the 
bottom half the not-so-good students for this purpose. Look to sec wliat 
number of the good students answered the question correctly and what num- 
ber of the not-so-good students. It would be gratifying to find all the wrong 
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answers among the poor students. We will not, but to the degree that we do, 
the question is probably free from bugs that would mislead even a person 
whose over-all grasp of the subject is good. If we find as many or more 
wrong answers given by the good students as by the poor ones, we have a 
question that apparently did not work. 

The next step is to examine the question in an effort to find out why. It 
must be weighed with a view to seeing how it could have been misunderstood 
and compared against questions that were successful by this standard to see 
what differences in manner of presentation there were that passed unnoticed 
when it was written. Many times we can sec what the bug was, and correct 
it in the future. Even when we are unable to diagnose the trouble, we have 
separated out some questions that appear to do what was wanted and can pat- 
tern after them or even use them again. Above all, perfect results cannot be 
expected on this analysis. 

A single item that takes the student only a few minutes to answer can ob- 
viously contribute only a small amount to the job of ranking the class the way 
it is ranked by a whole test or by an essay question on which the student spends 
half an hour or an hour. The way to compare such things is to compare units 
that take equal student time. There are other and better methods of analyzing 
questions than the one described, but they all depend on seeing how questions 
work in practice. In a very real sense, the best way to construct good ques- 
... tions is to construct many questions, identify the bad ones by trial, and cast 
them out. Even if the good ones arc never used again, they serve as patterns. 

Unlimited-response and limited-response questions have a long histoiy in 
the world of academic examination. But if their essential features are con- 
sidered, they have a parallel, and perhaps even longer, history in the world of 
another kind of examination — that is, the examination of witnesses in legal 
proceedings. If the reader will look back over what has been said, substitut- 
ing the term direct examination for unlimited response, and cross-examination 
(with emphasis on the leading question) for limited response, the parallel will 
appear. The art of asking limited-response questions is, at base, another form 
of the art of cross-examination. As to that, John Henry Wigmorc has said : ^ 



It is beyond doubt the greatest legal engine ever invented for the dis- 
covery of truth. However difficult it may be for the layman, the scientist, 
or the foreign jurist to appreciate its wonderful power, there has prob- 
ably never been a moment*s doubt upon this point in the mind of a lawyer 
of experience. 



3 WiGMOim ox Evidence § lii07 (3d ed. 1040). 
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APPENDIX 
EXAMPLE NO. 1 
CIVIL PROCEDURE 

P sued D in the United States District Court for the Southern Di.strict of 
Ohio, Eastern Division, alleging simply that P was a citizen of Kentucky, D 
was a citizen of Ohio, that D's son, who was operating D‘s automohile, negli- 
gently caused his automobile to strike P, causing certain injuries lo P, and 
praying for the recovery of $10,000. The United Stales marshal served D 
by mailing to him a copy of the summons and of the petition. D filed a motion 
(timely and proper in form) in which he moved 

.(1) for a more definite statement, by stating the respects in which P con- 
tended that D*s son was negligent ; 

(2) to dismiss, for failure to slate a claim upon which relief can he granted, 
in that P was guilty of contributory negligence, having pleaded guilty in Mu- 
nicipal Court to jaywalking at the time of the accident ; and 

(3) to quash the summons and service, for the rca.'^on that P filed no 
praecipe requesting the issuance of summons. 

The court overruled all three branches of D's motion. D then filed an an- 
swer in which he set up the following defenses : 

(1) P was actually a citizen of Ohio, and, therefore, the court had no juris- 
diction over the subject matter. 

(2) Insufficiency of service of process, in that service of summons by mail 
is not permitted by the Federal Rules. 

(3) Failure to state a claim upon which relief can be granted. 

(4) A denial that D's son was negligent. 

(5) P had accepted $300.00 from D in full settlement of his claim and had 
executed and delivered a release to D. 

T F (a) Branch (1) of D*s motion should have been sustained. 

T F (b) Disregarding the question of its sufficiency, the objection as- 

serted in branch (1) of the motion could have been asserted in an 
answer instead of in a motion. 

T F (c) Branch (2) of D's motion should have been sustained for the 
reason advanced inD*s motion. 

T F (d) Branch (3) of D*s motion should have been sustained. 

T F (c) The first defense in D's answer was waived by D's failure to 

include it in his motion. 

T F (f) Disregarding the question of its sufficiency, the first defense in 
jD*s answer could properly have been included in his motion. 

T F (g) The second defense in D's answer was waived by D*s failure to 
include it in his motion. 

T F (1) On the facts given, P will admit D*s fifth defense if he fails to 
file a reply. 

[Examinees are instructed to circle T for true, F for false. Time allowed: 
* twenty-five minutes for the problem of twelve items. ] 
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CONFLICT OF LAWS 

D, a resident of F—l, injured P, a resident of F-2, in F-2, P tlieii tnovod 
to F-3, Tliree and oiic-lialf years later, P sued D in an P'-3 federal district 
court, F—3 has a four-year statute of limitations for torts ; F-1 and F—2 liave 
three-year statutes of limitations for torts. Decisions in the state courts of all 
three states have held that the local statute of limitations is to be applied irre- 
spective of the place in which a tort occurred. 

Pursuant to section 1404(a) of the Judicial Code, the federal district cotirt 
of F-3 transferred this cause to the F-2 federal district court. The case is 
now pending in the I'-Z federal district court. Of those below, the additional 
fact most helpful to Z)*s defense is : 

a. F—3 has adopted the doctrine of forum non conveniens and would have 
dismissed P's suit in this case had he sued in a state court 

b. F—3 has not adopted the doctrine of forum non cotiveiiiens. 

c. P-2 has not adopted the doctrine of forum non conveniens. 

d. Section 1404(a) has been given a broader interpretation by the United 
States Supreme Court than the older doctrine of forum non conveniens. 

e. This action was brought under the Federal Employers* Liability Act. 

The additional fact most helpful 
to D's defense is ( ) 

[Examinees are instructed that P-^, etc., refer to states of the United States. 
Time allowed : approximately six minutes.] 



EXAMPLE NO. 3 
CRIMINAL LAW 

In cacli of the following cases, place the number 1 in the space to the left of 
the statement the proof of which would be most helpful to your case, the num- 
ber 2 by the iiext-most-helpful statement, etc. All four statements in each case 
should be numbered, in the order of their helpfulness to your position. 

Case A: You represent P, who is charged with thecriine of burglary undera 
statute which codifies the common law of burglary. 

* (a) The building which D is charged with burglaxazing was not oc- 

cupied by anyone at the time of the alleged burglary. 

(b) The alleged burglary took place at 11 o'clock in the morning. 

(c) The alleged burglary consisted of P's tiring a gun, causing a 

bullet to enter the building at a point next to the lock on the door. 

• (d) The intent of D in entering the building was to shoot V, whom 

P had observed fifteen minutes earlier in the act of adultery 
with Z?'s wife. 

Hit ^ ^ 

Case H: You represent P. D has sold pain-relief pills, containing codeine, to 
the public, without obtaining a permit from the state department of health 
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under a state law prohibiting the sale of products containing (among' otlicr 
things) codeine unless sucli a permit is obtained. Criminal penalties are pro- 
vided for selling such products without a permit, and D is charged with a 
violation of this law, 

(a) D had inquired of his counsel, who told him “I have checked 

into the matter and your old permit is still valid.** The old per- 
mit had expired. 

(b) A deputy state health commissioner had advised D that he was 

exempt from the statute's requirements. 

(c) D received a permit letter in the mail, which he suspected had 

been mailed to him because of an error of a Department em- 
ployee. In fact his suspicion was justified, as the Department 
had revoked his permit the day before it was mailed. /)*s secre- 
tary told him that he had received several telephone calls from 
the Department, but he refused to take the calls and proceeded 
to sell his pills before the Department could reach him by regis- 
tered mail to tell him that his permit had been revoked. 

(d) D thought that his product no longer contained codeine, but he 

had not checked into the ingredients used by his niamifacturing 
department for over a year. 

[Examinees are instructed that all facts occur in a state of the United States. 
Time allowed : one hour for twelve such items.] 



EXAMPLE NO. 4 



EVIDENCE 

[Examinees were presented with a two-page outline of "contentions of the 
parties” in Paul Patient v. Diligent Drugs, Inc,, an action for personal injury 
for alleged negligent misfilling of a medical prescription. The example below 
was part of an examination l)ased on the outline.] 

V. This question is a "matching” problem. In the left-hand column arc 
answers given by Mr. Nosey, who testified (as a witness for plaintiff) tliat be 
was a salesman and a neighbor of Mr. and Mrs. Patient, who had visited him 
on June 27, the day after Patient began taking the prescription. In the riglit- 
hand column are some terms and concepts from the law of evidence. In the 
blank preceding each of Nosey's answers, write the letter of llic term or con- 
cept which is decisive of the admission or exclusion of thnt answer. 



— ‘‘Paul was a very sick man.” 

— ‘‘Paul seemed to me to he 

suffering from fond poi- 
soning.” 

— ‘Tt was plain that somebody 

had made a dangerous er- 
ror on those capsules.” • 

— ‘Taul complained of being 

unable to swallow.” 

12 Journal of Legal Kcl.No. l— t 



A) Lack of first-hand knowledge. 

B) Declarations of pre.sent bodily 
condition. 

C) Collective facts doctrine. 



346 



576 



Journal of Legal Education 



[VoL. 12 



“Paul couldn't seem to see 

things right in front of 
him." 

“Paul staggered when he 

walked." 

“When Paul said to ‘come 

in/ his voice was husky — 
just a whisper." 

“Paul's pupils were so dilat- 
ed his eyes looked black in- 
stead of their usual blue.'' 

“It must have been some- 
thing Paul ate that did it.'' 

[Time allowed: approximately fifteen minutes for this question. 1 

EXAMPLE NO. 5 
AGENCY 
PART I 

Desiring to increase his Jersey dairy herd, Partridge, an Ohio dairy farmer, 
sent Abbot, his general “man of all work" to an auction, asking Abbot to 
buy Partridge two good Jersey cows as cheap as possible, but in no event for 
over $300 each. 

The auctioneer oflfered separately some Jersey, some Angus, and some 
Hereford cattle. The only good buy. Abbot felt, was an Angus owned by 
Telford, which was knocked down to Abbot for $350. 

Telford's white colt was then offered, and knowing that Partridge greatly 
admired white horses. Abbot bid this in for $250. Both bids were made and 
entered under Partridge's name for later billing. 

When Abbot and the animals arrived. Partridge told Abbot that Angus 
were meat, not dairy cattle (which was true) ; and that he didn't want a colt, 
even a white one. He allied Telford and told him he repudiated both pur- 
chases and would not pay. Telford insisted Partridge must pay. 

PART II 

Mark each of the legal propositions or conclusions below in one of three 
ways : CA for one that is both generally accepted a.s correct and applicable to 
the facts in Part I; X for a conclusion that is not so accepted, regardless of 
whether applicable or not ; and NA for a conclusion that is generally accepted 
as correct, but is not applicable to the facts. 

1, A person who relies reasonably in good faith upon the repre- 
sentations of person A that he (A) is an agent of another person 
may hold such other person as principal. 

2. When a third person is unaware of the existence of a principal, 

the principal cannot be estopped to deny apparent authority. • 



D) Subject of expert testimony 
only. 



E) Statement of mixed law and 
fact. 



F) Direct testimony to facts, rath- 
er than opinion. 
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If an agent exceeds his special and limited authority, the princi- 
pal is not bound by his acts, unless the principal has held him out 
as possessing a more enlarged authority. 

When a principal authorizes an agent to do a certain act in a 
certain way, the principal is protected from liability for an act 
in violation of the instructions if the third person is informed 
of them before the violation. 

10. The fact that'Abbot was.a ^'general man of all work*' madehim a,. 

general agent, as distinguished from a special agent, when lie at- 
tended the auction at Partridge's request. 

[Time allowed : twenty-five minutes for the ten items.] 
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1 . 

Not only tlic man in tlic street Inil also pro- 
fessional students society hold very limited im- 
ages of wliat "law** means. Most often they take 
it to mean simply the drama of crimina! trials: 
Perry Ma.son on Saturday night television, the 
lurid )>roniise of the murder yarns on drug.store 
racks. If they think of law in a little hrnader 
reference, prohahly it will he in terms of a remem- 
bered picture in a high .school history te.\t. of 
l^ortly gentlemen in fntek coats, striking atliliules: 
Webster replies to Ilayne. If one presses them, 
the social scientists at least may concede there is 
more to law than (his. Law, they will grant, states 
a great many doctrines which provirlc much of 
the vocahninry of public policy discussiou. But 
this is. after all, largel\* formal stniT ; sophisticated 
students know that reality lies in the substance, 
in operation.s, in getting heliiml the law's formali.sni 
to the hard facts of interest and practical maneuver. 
So much for law — and little wonder, tlicn. if 
neither the man in the street nor the student of 
society shows much eiirio.sity to learn what aspects 
of .social events or .social processes might Ijc better 
illumined by knowing more about the law's 
ct)ntril)ution. 

Criminal trials and constitutional debates arc 
important, impewtant. too, in ways which to a 
distre.ssing degree are not mulcrstoofi even by 
well-educated men, is the formality of legal process. 
But these aspects of legal order, however im- 
portant. fall far short altogether of representing 
the significance of legal ))roccss in this .society, 
A nu)re aflefjuate definition of the attrihntes of 
our legal order .suggests that stnd\* of law in these 
tenu.s — aiul in )>articular study of legal hi.story in 
the.se terms — .should contrihule more tf) the muler- 
.standing of the societ\* than the lay stereotypes 
would indicate. 

For studying .social process, the most useful 
definitions of law are made in terms of .social 
functions of law. What are the most distinctive 
ami most iinporlant jobs we have asked the law 
to do in this society? "rhis a.sks for a modest 



definition : not what is "law/* anywhere, anytime, 
hut what has law liecu in the dcvelo))nient of Ihi.s 
particular .society. 1'his modesty is appropriate 
to the limits of what we know ahrmt the .social 
finictioiis of legal order. It is appropriate also 
ton defniitinn of law looked at hi.sloncally. because 
hi.storx* regards events, that is. looks at processes 
always in parlienlar context. .\foreovcr, this 
rel.ativist definition of law is peculiarly appropriate 
to oiir situation. I'or we have taken as a central 
value the idea that legal order should find its 
warrant in .serving men as tlicy strive to realize 
die larger potential of being — which means that 
law must find its warrant in relation to particular 
c.xpericiice. 

Four function.s have been .specially important 
to defining law's roles in the growth of this so- 
ciety. (I) To law we a.ssigiied the legitimate 
ninno)Kdy of violence: nonnally only the police- 
man goes armed. As a corollary, to law wc as- 
.signed ultimate .scnitiny of the legitimacy of all 
forms of secular jiower developed within the so- 
ciety — that is. of all means by which some men 
may exercise compulsion over the wills of other 
men, Morlesof coiii))ctition and forms of private 
a.ssociation thus e.xist subject to legal regulation 
to protect the jmhlic interest. (2) We u.sed law 
to define and to implement an idea of constitution- 
ali.sni as the norm of all secular ))ower. T'his is 
an idea which with ns had reference to all forms 
of secular ))ower. not merely to official power. 
It meant, first, that we believed there should he 
no center of secular pt)wer which was not in sonic 
way subject to review by another center of such 
))ower. If there .seems sonielhing paradoxical m 
this notion, the historic record nonetheless shows 
that we I i veil by it ; for e.xaniple. we n.serl law to 
foster and protect the growth of private (that i>. 
non-oflicial) a.s.sociatimis like the Imsiness corpo- 
ration or religious, political and .social associa- 
tions. to build center.s of energy and opinion wluVli 
might provide counter weiglit.s to official power. 
1*lms we sought to make all secular ))ower respon- 
sible to power outside itself, for ends which )t 
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xlouc tli^I (IlTjul*. ]^»ut rcsponsiln’litv incniis 
ivilluni^ until \vc know, responsibility lor wluit? 
jliv .second and most distincti\*c aspect o{ our 
uidMeiKT lliat all secular power be responsible 
H-nnstitulional) power, was llial we helcHbe final 
iiirasnre of responsibility to be in sereiiij^ individ- 
iKil life. (3) Wc used law to prt>niole formal 
ilclinilion of values and of appropriate means to 
inipleinent values. In other words, tlii.s le^^al 
urder wa.s rliaractcrixed by strong in.sistenco on 
pnjcediiral regularity. (-1) I'inally. we a.ssij^ned 
In le<:;[al process important rr>les in allocating 
warcc rcsmirce.s — of manpower and luunaii talent, 
;is well as of non-luiman .sources of eiierj^y — for 
diaimi[( tlic general course of eennomie develop- 
incut. This was an especially important n.sc* of 
law. in a society which believed that in eeoiioniic 
iTcativity it held the means to fash it »n new stand- 
.ards of Immaii dignity. At the outset »,mvernment 
here held the lumpie asset of the public domain, 
which wc sj)cnt to hedp huild turnpikes, c.anals, 
nml railroads and to create in the Afississij)pi 
\*alley a republic of family fanns. Likewise, wc 
made hold use of taxing and .spciidiiij^^ powers of 
national, stale, and local {governments to help cre- 
ate the framework of ecoiiotnic {growth. Resource 
allocation by law was the more slrikini; in oiir 
history because we placed <,M*eat reliance on liroad 
di.s|>ersion of economic deci.sion mnkiiig into pri- 
vate hands thrnu{,di the market, inipleinented 
thron^di the law of property and contract. Wc 
.supplemented private cncr{^ies in market liy im- 
portant dedegatinn.s to non-official i)crsons of ] low- 
ers of public concern. We gave railroads the 
right of eminent domain ; wc granted franchises 
to enterprisers to conduct piililic utilities and to 
charge toll for their .services; by grant of limited 
liability to corjioration stockholders and by con- 
tract, projierty and tort doctrines which in effect 
favored venture, we encouraged men to take the 
ri.sks of action, letting losses lie where diey fell 
iiiile.ss someone who had been hurt showed com- 
pelling reason why tlie law should help .diifl the 
Inirdeii. 

The.se uses of law mean that law wove itself 
into the organization and processes of this .society 
in ways which .should make the study of legal 
procc.ss — ^and in jiarticular of legal history — im- 
portant to social science. (I) Ikcaiise it held the 
legitimate monopoly of force, and incident ihereto 
die authority to call to account all other forms of 
f^eciilar power, law bore some relation to all 
types of association and all means for iniistering 



collective will and feeiiiig. The obverse of free 
religious association here, for e.xample, was tlie 
legally emljoilied ])ulicv of separation of church 
and .state. (2) Lecau.sc North American legal 
order sought to give rniileiit to the idea that all 
power must Jjc constitutional ( responsible ) power, 
law entered into the practical meaning that individ- 
uality had in tlii.s .society. 'The constitutional char- 
acter of this legal order likewise meant that law 
was actually or potentially jmrt of the social 
structure and social process; there was no pattern 
of .social orgaiiixatioii, no procedure of social inter- 
action whose significance could be appraised with- 
out taking into account the deinaiids which ati 
ideal of constitutional order cither did in fact make 
on it, or .should make on it. Tliii.s, tor cNumple, 
we cannot tell the .story of the status and roles of 
women in the United States without including the 
nicaiii ng which the inovcmciits for married 
women’s property legi.slation and e(|ual .suffrage 
had for defniing the condition of woman as an 
cfTective nieiiiher of the society. Again, wc can- 
not understand the social history of the businc.ss 
corporation without including the search for ac- 
ceptable definitions in law of the grounds on which, 
first, the practical power of corporate owners, and, 
more recently, of corporate managenient may c.stah- 
li.sli legitiinacy. (3) Ik'cause this legal order cm- 
pliasized procedural regularity — providing diver.se 
orgaiii;'e(l means for hriiigitig choices to definition 
and imistcring evidence and reasoned argument 
for their resolution — law entered significantly 
into the proce.ss by which men created social goals 
and mobilized energies of iiiind and lecling to move 
toward their goals. Of course we must not e.xag- 
gcrate the rationality of the law, any more than of 
other institiitioiis, Regard for procedures tends 
to create inertia or coiii[)lacency with familiar 
ways; passion and prejudice color legal operations 
a.s they color any luinian operations where men 
feel deep cniicern about the slakes. Moreover, 
how men feel is at least as valid i\ part of their 
experience a.s what they achieve by reason ; in- 
deed, reason probably finds jnstifi cation ultimately 
only as an instrmnent by which mem acliievc more 
.subtle, iimre varied, and more shared emotion. 
So qualified, however, and always within the 
framework of a constitutional ordering of jxnver, 
the increase in men's ratiniial competence and the 
extension of more ration, -dized proi'csses of liuinaii 
relations ranked high aiimiig the organizing value.s 
of tins .society. Legal process ranked with in- 
diis|ri:d technology and with organized .science as 
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a major means to enlarge the scope of rationalixerl 
behavior. In the second half of the twciitietli 
century the Irciul of events seemed likely to give 
larger importance to the law’s rationalizing role, in 
the interests of maintaining a ,vijal cunsUtulional 
tradition, 'J'hc ])ressnre of scientific and technical 
ratinnalixation of social ])roccsses increased the 
Scale and intricacy of social organization, the 
demands made in the name of organizational in- 
tegrity and crficicncy, and the inertia created hy 
organixaliou mass. Legal procedures in j)art had 
served and would continue to .serve to provide a 
framework of reasonably as.surcd cxpcctation.s, 
backed by the force of the state, within which a 
complex social divisioji of labor couhl work. More 
important, however, in our tradition legal ]>ro- 
cednre had the ultimate function ()f im]^lcmcnting 
the cojistitntional idea — that choices and the co.sls 
as well as gains of clioiecs he brought to defuiition, 
that power holders he made to account for their u.sc 
of power, and all this in last analysis that ])owcr he 
used to serve individual life, Tltal growth pro- 
ceeded along these lines was witncs.scd hy the pain- 
ful efforts to lumimcr out a law of labor relations 
within wliich management ami labor might create 
a kind of due j)rocc.ss and equal protection of law 
to govern the di.scipliiic of the modern factory. 
(4) Because wc used law boldly as a means of 
resource allocation — with at least as great efifect 
as we u.scd the market — the history of legal process 
was woven closely into the general growth of the 
economy and of key relations of .social and eco- 
nomic power in the United States. The ternrs on 
which we disposed of the ])uhlic domain in the 
Mississippi Valley, for example, materially af- 
fected the development of a traditicui of agrarian 
political revolt on the one hand, and on the other 
the growth of the ])olitical as well as business and 
social power of big corporations, of wliicli the fir.st 
models were the laud-graut railroads, ^i'be public 
domain no longer offers government the unicpie 
leverage it afforded for nineteenth-century social 
planning — though current controversy r>ver fran- 
chises for use of the air waves reminds ns. that 
social growth may bring new areas of public 
domain into policy significance. However, through 
its fi.scal powers Iwentictli-century government 
plays as large a role in affecting the directions and 
content of the commonwealth as did nineteenth- 
century government through the public lands. 
Demand.s upon the rcsourees-allocation functions 
of law continue to involve law in the main proc- 
e.sses of social change and stability. 



Finally, let me note that these social functions 
of law mean that legal j))'occ.sscs ]wodncc un- 
commonly valuable raw materials for .studying 
institutions, transactions, and events whose main 
focus lies outside law. Thaw’s procedural emphasis 
— its provision of varied methods of bringing to 
definition and decision value choices of all degrees 
of importance — is at the bottom of the fact that 
law tends to build a storehon.se of data for gen- 
eral social science, but it is the fact that law’s 
procedure.s work for pnrpo.ses set by tlie otlier 
three functions of legal order that ])roduees the 
activity that 111 Is the storehou.se. Law scrutinizes 
the over-all di.spositions of jiower in the .society; 
it embodies and insists upon the constitutional 
idea that the uses of ])owcr show justification; 
it is u.scd to reach decisions on re.soiirce allocation 
outside the market ealcuhis. 'I'lic.sc functions mean 
that a great range of mcids economic and social as 
well as their jiolitieal objectives, tensions, and 
strivings arc made more \*isihlc and are caused to 
leave nujre tangible evidences of their presence, 
through legal records. In constitutions, .statutes, 
judgments, and executive and administrative 
orilers, and in the enormous volume of statement 
and ralionalization which sunoiiiul tlic.se in re- 
corded jirocccdings. in committee reports, in 
judicial and adiiiini.stralivc opinions, as well as in 
petitions and hills and such routine forms as the 
income tax return — in all tlie.se wc have one of the 
largest and perhap.s on the whole the most ordered 
body of evidence that any of our iust it n lions pro- 
duces, to reflect many of our values and the 
troubles we have in bringing values to awareness 
and doing soiuctliing about them. It is a sign of 
the U ‘0 narrow ideas that the student as well as 
the man in the street has of laws functions, that 
both historical and current cro.ss-.sectional .study 
of human relations have made limited u.sc of the 
data afforded by legal process. 

2 . 

However, if laynieu draw less understanding 
than they might from legal materials, they may 
properly .say that they have had little guidance 
from law men to do better. A.side from providing 
concepts and ordering judicial precedents for the 
immediate operating needs of bench and bar. legal 
research has a thin record of accompli. slim cut over 
the past ninety years in which university Inw 
schools have grown to some stature. The defects are 
nut primarily defects of method, though when u’C 
jircss more ambitious study of legal order wc* as 
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si)f)n cncnniilcT llic hard limits of our present 
|{•cll^Ii^|^es as do sludeiilsof other aspects of men’s 
l)cbavi(jr. Ihit ut this sta^v the tnmhle lies lunch 
deeper than method. The fundamental defect is a 
want of philosophy, l.ej^al research Iwis mi>vcd 
within very limitecl lH)nlers, relative to its proper 
liehL liecau.se it has )iut been i;ronnded in ideas 
ade(juate to the intellcetnal challenge which the 
phenomena of Icj^al (irder present. 

'J'his e.ssay seeks to appraise Ihiited States 
le.t^al history as a field of .scholarship, in its prnniisc 
and in its development to date. 1 need not, nor 
could 1 within this .span, take stock of the wlude 
reach of research in law. ITowever, what can he 
said of the discipline of Ic^^al history applies in 
lar^e measure lo c>ther type.s of lethal re.seareh. 

l^escarch and writing in North .American Ici^al 
history .show four major limitations. Implicit are 
limitations c>f conception which ch:u*acteri/,c most 
of the puhlislicfl work. Here criticism should 
move carefully. WMiere men have defined mcaii- 
ii\ijfnl prohlcm.s for .study it is irrelevant as well 
ns unfair to critici/.c the particular product hecause 
it (loos not deal with .some difremil .subject. h*air 
criticism may he made o) the over-all allocation of 
energy, where work concent rat i*s on a narrow 
range of prohlenis (o the neglect of others of 
ccjual or greater meaning. I'air criticism may he 
made where the over-all allocation of effort rests 
on cxpre.s.s or implied rejection of other themes 
for whose developnient a good ease can he made. 
Fair eritici.sm may he made where particular work 
is done from a parochial i>oint of view which oinit.s 
efi'ort to trace relations either lo llie larger issiie.s 
of legal order or to the relations of legal to .social 
order. There is much work that needs doing in 
the stiuly of onr legal history, and thus far there 
are loo few able recruits fur the work. 1 Icnce the 
nio.st pertinent criticism may be not of j)articular 
jobs (lone, but of the failure of j)raclicing legal 
liistorians to shf)w the eNcilement inherent in the 
field with cnmigh conviction lo enlist more talent 
fur the whole enterjM*ise. Orilcred learning is 
made from the building l)locks fashioned by de- 
voted study of particulars. '1‘hcre need be no 
parochialism in work on a limited subject, if the 
worker .sees the subject in relation to a largo 
contcNt. Hut .significant ordered learning does 
not consi.st in nibblt*, nor does it grow without the 
skill of master craftsmen who know how to fit 
building blocks together. 

Four limitations of the general product atlesl 
the want uf pdiilosophy in the study of Xiwth 



American legal history. (1) Hislorian.s have ox- 
aggenited the work of courts and legal activity 
immediately related to liligatinn. (2) They have 
paid too little attention t(» the .social functions of 
law. (.3) They have not distrihuted their effort 
with adeipuile response to the facts of timing and 
the realitv of ni.'ijor discemtinuities in the country’s 
growth in relation to the u.scs of law. (4) They 
have exaggerated areas of conscious conflict and 
deliberated action, at lh(‘ expense of realistic ac- 
count of the weight of social inertia and the mo- 
mentum of .social drift. 

Anglo- .American law men arc by tradition and 
training hia.scd toward eipiating law with what 
judges do, to the neglect not only of legi.slativc, 
executive, and administnitive activity, hut also to 
the neglect even of the ont-nf-court imp.act of the 
work of lawyers, let alone the additions or .suli- 
traclioiis made in legal order by lay attitudes and 
practices a 1 fee ling legal norms. We early trained 
lawyers by apprenlice.ship which taught them court 
jileadings and client caretakiiig. When the prin- 
cipal revolnlion in legal education arrived in the 
ItS/O's, it was nrgani’/.ed about the case method 
of instruction, which again emphasized llu* work 
of cnnrt-s. .Most of the Imsine.ss uf the bar through 
the nineteenth century had to do with the property 
aiul contract affairs of clients, and most of the law 
of these fields was common (that is, judge-made) 
law, .so that through the formative period of our 
main legal tradition the focus remained on the 
judicial process. Thus, first our treatise writing 
and later the writing done for legal journals dealt 
mainlv with public piilicy as declared by courts. 
'J'his bias of professional thinking was not affected 
by the fact that ihrongh the nineteenth century 
Congress and llic stale legislalnre.s churned nut 
large c|uanlities of important Icgi.slation, or by Ijie 
fact that in great areas of policy whicli did not 
IcMul themselves ca.sily lo common law develop- 
ment the framework of the. law was erectctl mainly 
in statutes (as in the law of the public lands, 
public education, j)uhlic utilities, highwav.s. health 
and sanitation, or the organization of local govern- 
ment ). ITom limited lieginnings In the late nine- 
teenth century, executive and administrative law- 
making grew to great proportions alongside the 
slat ute law. Judicial law-making was never ns 
exelusivcly important as the concenlralioii of legal 
writing might seem to .show. From the LS/O's (Jii, 
legislative, exeeulive, and administnitive proce.s.scs 
definitely became llu* principal sources of formed 
policy. The course offerings of even the heller 
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law .schools W(*rc* .slow to r(‘ fleet this reality. I hit 
legal research was even slower, with legal his- 
torians hadly lagging the liehl. ()l cour.se the 
work of the courts coiitimies of great importance. 
In our time legal and iioii-legal in.siiuilion> take on 
increasing size aiul there is growing readines.s tn 
accept demand.s in;ulc on individuals in the name 
of the security and operating eriieieuey of large 
social tiggrcgates. In this coiite.vt more than ever 
before the availability of independent n>nrts and 
an independent class of profe.ssional advocates 
sn])ported not hy grace of the state hnl by private 
fees, represent basic elements of civil liberty. In 
the .second half of the twentieth ccnlnry the courts 
have distinctive importance because they are the 
forum in which individuals and small groups, of 
their own re.source.s, can best call organized power 
to aecount. To recognize this, however, in no 
measure justifies the e.xtent to which legal history 
writing, along with legal jihilu.sopliy and other 
legal research, has treated the jiulicial process as 
if it were the whole of legal order. Symbolic is the 
fact, for e.xample, that while twentieth-century 
.scholar.ship has given us at least four large-scale 
treatises, a dozen siihslautial monograjihs and 
scores of e.s.says in the law journals on the history 
of constitutional doctrine as it has been made by 
the Su|:)rcme Court of the United States, we lack 
a single first-rate n'lodern work on the history of 
constitiitionnl doclrine as it has been formed in the 
Congress. 

The hulk of legal hi. story writing has been about 
topics defined by legal categories. \Ve have inncli 
writing about commerce claii.se doctrine, hut little 
about the meaning of commerce claii.se doctrine 
for the development or operation of sectional or 
nationwide marketing organization, or alunil the 
impress which such business history may have 
made on constitutional principles. 1*here i.s some 
rather formal history of property law, but little 
history of the significance of fee .simple title for 
types of land use, for the private and .social ac- 
counting (jf income and cn.sts of alternative land 
iKses, or for the political and social balance of 
])Owcr. ^riiere are some essay.s on llu* lii.story of 
contract law, hut little or no clfort to define or ap- 
praise the nieaiiiiig that contract law had for the 
functioning of the market, the provi.sioii of credit, 
or the allocation of gains and costs of husine.ss 
venture. There are scattered writings about the 
lii.story of the mortgage, the corporate indenture, 
the receivership and ta.\ law, hut we lack the good 
studies wc .should have of the historic relations of 



law to the growth and chaiiiieling of invc.stiiient 
cajiital. TIutc* is a good deal in print about vari- 
ous a.sjiects of the Hill of Riglits. hut no con- 
iK'ctcd story of the iiiiplicalioiis of civil rights 
(loetriiics for the shifting balance of pow(*r among 
varimis kiiuls of groiip.s and hctweini the individual 
and onicial and private group power at diriVrent 
Stages of the country's growth. Tluuigli better 
than a generation lias gone by since wc heard the 
call for a .sociological jurisprudence, legal lii.stor\ 
writing has made little respoii.se, hut cuntiiuic.s 
content on the whole to let the formal headings of 
the law fix its .subject matter. It i.s an ironic 
course tif affairs, in a .society wlio.se tradition is 
.so strongly constitutiiuial, insisting that legal order 
is not an end in itself hut gains legitimate meaning 
only ill terms of its service to ends of lite outside 
law. 

Ill the total di.strihiitioii of effort, there has 
been a di.sproporlionate attention in legal history 
writing to begin iiiiigs — and to hcgiiuiiugs in their 
most obvious sense — at the e.xpense ot proper 
development of hypotheses concerning the main 
lines of growth tlirnugli to our own time. Much 
attention has focused on colonial origins, on the 
period of constitutional experiment iroiii 177d to 
1790, and on the successive frontier phases of 
natiniial expansion. I do not (jiiarrel with the 
worth of attending to such hirinative periods taken 
in themselves, hut only with the tendency to 
fasten onto origins without equal curiosity to 
follow through, and with failure to see that in 
terms of law’s relation to gathering issues ot ]iower 
and social function there were other less obvious 
periods of hegiiinings which should akso he studied. 
First, as an example of the want of follow through, 
it is odd that for so many slates we have writing 
which with care .sometimes verging on antif|uarian 
ciitliiisiasni traces the hegiiinings of territorial and 
slate courts (once again, the cxce.s.sivc preoccupa- 
tion with judicial process). Init little good writing 
on such liasic themes as law’s relatimi to the 
creation of tran.sporlation netwdrk.s, the law's 
response to the hiisiiiess cycle, or the relation of 
tax policy to the fortunes of agriculture and other 
extractive industries, 'fliesi! omissioii.s are, of 
course, part of the neglect of the .social- function 
history (»f law which I have already noted. Hi|t 
they also reprc.seiit a neglect of a familiar and im- 
portant time se(|ueiice cliaracleristic ot the growth 
of these states, whn.se p*t*ople normally c.stahlislied 
their ha.sic legal institutions in the nineteenth cen- 
tury with .some obvious impatience to get on tn 
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llu'ir cc-mral care, which was the e.spansion of 
llieir ecniioiny. 

.Second, (m the neglect of the less olivioiis Iicj^in- 
iiini^s. the nmst nnlahlc e.xaniples are the* relative, 
inattention to the .sharp changes in direction atnl 
pace of .social iiioviMiieiit whicli came aliout in the 
lS30's. the lS70'.s, and the I930's. '1‘Ite 18.^^0‘s 
.saw rapid developinent of markets and market in i»’ 
emphasis in the public jvolicy-inakini; of one slattj 
after another, with rellection especially in tlie 
statute lionks, as we passed from relatively simple 
ai'carian to more commercial and credit -centered 
economies, 'fhe lS70's .saw the rapid cninnlation 
of forces channeled or <^iven new impetus i>y the 
new .scale of or^janization of men and capital and 
the new technicjiies of pnlilic and private fmance 
generated out of the North’s war elTort. Change 
lierc was far more drastic than in the KSxWs and 
amnimied to a major Iireak in continuity. One 
mainly to tlie sliifts in tlie size of private industrial 
and financial ori;anization and in tlie reach of mar- 
kets which gathered force in the ’70s. hy the late 
’00s the L'niled States was a rinalitalively different 
society from what it had hceii heforc the Civil War. 
'J'hc .strains and conflicts, the i;ains atitl los.ses al- 
lemlaut upon this rapid and major alteration of 
the country’s power struct lire and modes of opera- 
tion provide main themes for Ie,LiaI Iii. story wliicli wc. 
have hardly he^Miii to e.xplorc. The 1030's .saw the 
cumulated imiiacl of trends in social and eamomic 
interdepeucleiice wln'clt had Iieen ^atherii^ii lorce 
since W orld W*ar I. 'J'lie eliallcnj^u* of tlie.se tlienies 
is so lai\£|^o. imU*ed, tliat one may wonder wlietlier 
more e.s.says on territorial hc^innini^s represent .so 
mucli contrilmtions to knowledge as refui»es from 
more e.x acting studies. 

Lci;al history re.search may he especially .subject 
to a bias toward themes of conflict, or at Ica.st 
toward ihemes which eiiijiliasize con.scions anil 
deliated decisions. Such a bias is favored hv the 
emphasis of our U*!.,^al order on formal procedures. 
So far as they are crrieient, regular procedures for 
framinj^. (leIiI)eratinl^^ and adoptiiii^* constitutions, 
statutes, e.xeciitivc iirders and administrative rules 
work toward hriniiin^ choices to definilion, alii^n- 
ini( inteve.sled parties. ])r()niotin,^' expression and 
eiier^iziiii^^ will. Lawsuits and court decisions 
work even more draniatically to these ends. ] lenee, 
.so far as le|;al histiiry research has tended toward 
exa,iji^eratcd empha.sis njHui the judicial process, 
it has particularly sireni^tliened a bias toward 
eqnatiii;^' men’s history with the record of their 
more or less con.scions strivin‘^^s. Yet, hroadcr 



the reach of our hypolhc.ses aiul the deeper our 
concern to study the .stieial functions of le^al order, 
tlie more we will learn to respect the relative in- 
lluenee of inertia and drift in a (fairs. The most 
realistic view of all aspects of man's history leads 
to tile concIn.su Ml that most of what has happened 
to men has Iiappeiied widioul llieir wanlini; it or 
strivini^ for it or opposiii^^ it or — more important — 
without their Iieiin^ aware of the mcanini^nf trends 
until patterns of slrucluve and force Iiavc de- 
veloped past points of revoking'. Tin’s general 
judgnieiK .seems no less true of legal Iiistory in 
this ccMintry, 'riicre is peculiar irony in tlie fact, 
since it is the husine.ss of eonstilulional legal order 
to promote rcsponsilile control of events. No ex- 
ample is more instructive llian the Iiistory of aiiti- 
tru.st law. who.se (levclopmeiil both rellectcd and 
persistently lagged the imperious cotirse of revolu- 
tions in industrial and Ihiancial orgaiiizalion. 
.Aside from .stniie efforts eitlier to expound or 
refute Marxian styles of livjiolhesis. — and even 
liere the institutional cast of language only tiniily 
(li.sgnises villains or lie roes felt to he working in 
the hackgronnd — tlie writing of North .Amcricrni 
legal history lias jiaid little attention to putting 
legal phenomena in due jicrspective relative to the 
massive weiglit of inertia or (n (he iniplacahle 
movement of decisions taken by drift and default. 

3. 

If legal hi.story research and writing in this 
country have moved within ttio narrow limits, (lie 
criticisms point to stniie positive pre.scriplioiis. 
(1) W'e need allocate more effort to studying 
legislative, e.xeciitive. and administrative proc- 
esses as well as the liar's contributions to the.se 
formal proces.scs and to (lie informal .social regula- 
tion tliat g<ies fMi lliroiigh (he market and llirough 
private association. I.ikewise we need more at- 
tention to ways in which lay altitudes toward law 
(ineindiiig laymen’s disregard of law or (heir 
mistaken images of it) have affected the creation 
of iiistitntioiis of .social order other than formal 
legal institutions. (2) Legal history should begin 
to e(Mitriliiite mure to devekip fact-based, fact- 
tested tlieories of .social struct tire and .social 
process. Var example, we should Iiave more 
legal history written in terms tif law’s operational 
significance for the iiistifnlion of the market, 
.studied in as wide a range of interplay of law 
and market as the wit and devotion of legal 
.scluilavship can compass. (3) Legal history 
writing slumld come to liear with greater em- 
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pliasis u)>on llic ])ast one hundred years in the 
United States. l£s])ecially should there be sub- 
stantial schularly investment in study of the pro- 
found shifts in stnietiire, ])rocess, and attitudes 
that occurred in the generations beginning abonl 
]S20 and 1861, and in the depression 1930’s. 
Legal history has not been made only by quill 
pen and candlelight. (4) Not with despair but 
with realistic estimate of the odds against man’s 
conscious contrivance and out of couvictoii that 
hi.s distinctive quality lies in rebellion against the 
odds, legal history should treat as critical themes 
the hn])act of social inertia and social drift. Nor 
can we afford to take this direction with any 
moral coni]>lacency, weighing our own shrewd- 
ness against the blunders of our ancestors. If the 
more signiiicant decisions regarding natural 
resources use were made by default in the nine- 
teenth century, no less by default have been the 
twentieth-century decisions on metropolitan 
growth; if the nineteenth century allowed market 
detnands for mil trans])ort unduly to determine 
the course of ])uhlic policy, no less has the 
twentieth century allowed the innnediate con- 
veniences, comforts, and social statu.s markings of 
the autuniohilc to determine a fantastic range of 
matters of j^iiblic concern, from the safety of life 
to the location of commerce and industry. The 
physical size of this country, the invitations to 
large-scale economic, effort posed hy its natural 
resources aiK* oopulation growth, as well as deep- 
rooted, but little-calculated faitli in tlic self- 
evident values of growth and movement and 
diange (in intangible senses of status and accom- 
plishment as well as hy tangible measures of 
product and location) — such factors contrib- 
uted to make ])rovision of trains] >ort an element 
of uncoinnion influence on our jmhlic jiolicy, and 
a good example in both nineteenth- and twentieth- 
century settings of the type of unj^lanncd and 
largely undirected cuinulatioii of events which 
had basic shaping effect U])on what law was 
a.sked to do and how it did it. 

There arc many jirofitahle directions in which 
a broader conception of legal history might take 
IIS. I have drawn s])ccific prescriptions from four 
criticisms of limitations inijdicit in the hulk of 
work so far done. In addition let me note some 
more general developments that would he useful. 
Two concern the more cfTeclive study of legal 
institutions themselves. Two concern particu- 
larly critical kinds of meaning which the study 



of legal history might have for belter uiider.staiul- 
iug the general course of this society. 

First, as to legal inslitulions: (1) In times 
when social change moves fast, wide, and deep 
amid peril to the prized values of a constitutionally 
ordered community, we need more sophisticated 
knowledge of the potentials and the limits of the 
major agencies of law-making. If no other 
enitncnls of events enforced this need, it would 
gain enough urgency because of the extent to 
which we depend upon ])iihlic finance to snstnin 
the momentum of the economy and upon foreign 
policy to maintain the national security. On the 
whole the organization, ])roccdurcs, and working 
traditions of the legislative and executive hranches 
represent rc.sponscs to condilions which the fast 
jiricc of events has put far behind us. If there 
need he less concern for the adequacy of judicial 
organization, this is not because it lacks serious 
defects. However, the most important job for 
the courts in this highly organized modern society 
is not that of general ])olicy-niaking but of in- 
suring .some niininiuin of decent procedural pro- 
tection for individuals and small groups confront- 
ing large organized power. On the whole thi.s is 
a task .sim])lcr enough than general policy-making 
so that it can I)c handled with what we have, if 
bcncli and bar apjdy their traditions with intel- 
ligence and courage. The situation is quite 
diiTcrent as to the sufficiency of the legislature 
and executive before the daunting challenges of 
the times; the difference is reflected, for example, 
in contemporary controversies over the proper 
roles of legislative investigation, and over func- 
tions of the National Security Council or the 
Joint Chiefs of StafT, or in hearings and debates 
of the Congrcssicjiial Joint Coinmiltee on the 
Economic Kejiort of the President’s Council of 
Economic Advisors. Types of public problems 
vary in distinctive cliaraclcr and cliallcngc ; tvjics 
of public agency vary in distinctive capacities, 
whelber born of formal structure and j)rocess or 
of tradition. Legal history should lend us more 
insight into the working character, jiromisc, and 
limitations of formal agencies for making public 
decisions. (2) There is no more badly neglected 
area of legal research than that of sanctions, the 
comparative .study of methods of iinplemcnting 
policy. . Given life’s infinite variety and the hard 
limits of .social science rc.search techni^jjues so far 
available, the study of sanctions is an area in 
which we now stand to gain most from history. 
Nor should we view it as the study of factors of 
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..^i»n(lary impnrlniicc. 'Tlu! ninrc (lifliculi llie 
oil* |)olii*y clioii'cs, llic more surely must 
...i'Mueuls of the pi'cHuise aiul costs of iiiiple- 
.• Million enter into the basic deeisioiis. More- 
•.rr. \ve j^M'ow into some basic ilecisions out of 
.xjicrieiice of wlial we can expect to (lo. 

. iphislicJited study of experience in eutorciu|4 
iiMic p(»licy will re(jnire overleapin,i» the limita- 
...,ns wbicb have marked the bidk of le^al bistor- 
,.il writin.n — appraisiiyt; tlie interplay of l(\i;i>lali\ e 
jtj.j executive with judicial processes, relatiuj; law 
:•« the functional character of other social institii' 
aniis (»ii which it impiiij,n*.s. puttiu}^ legal decisions 
.nd pn»cedures into the prn]>er perspective of the 
•mies in which they are made, weighitig the posi- 
•ive investment of resources which the law must 
;*ri»vide nr direct to obtain desired results, it is 
.1 eonmientary on the failure (»f scholarship thus 
ur to tackle many major problems. tlu*il. lor 
*\;unple. in the 1%0‘s when we confront the 
ilillicnlties of building eijual ])rotectiun of the 
laws for Negroc.s in voting and .schooling wc 
lave, no studied luidy of csjieriencc for guidance 
Ml handling problems of large-.scale hostility to 
imhlic policy. If legal historians will set them- 
M-lves to signiricant problems in legal sanctions, 
they will lack no longer for a more searching 
philosophy of their discipline; their problems will 
|>ii>h them into philosophy. 

Second, consider two respects in wliicli a 
broader approach to legal history might yield 
insight .s of two types specially ini])ortant to 
understanding the genera! life of the society. 

(1) Because of the four key functions wc have 
a'^signed to law — its scrutiny of all types of 
•ecniar power, its constitutionalism, its emphasis 
on procedural regularity and its role in resource 
allocation — but especially bceau.se of law’s for- 
niality (its at lent inn to regular procedures for 
exaii lining and taking decisions), law offers 
peculiarly important evidence of the values wbicb 
give this .society coherence and vitality. C)f 
course this is not true in ecpial measure of all we 
fnirl recorded in law; inertia and drift play their 
foies here, too. so that a prime job for legal 
history is to distinguish what has living force 
ifoni whal is dead or dying, deceptive or hypoerit- 
ical. Granted this need of taking di.stinciions, 
legal history, just hecruise of its relative formality, 
•>M(m's imusiial evidence of the development of the 
calpes our people have held, 'riuis, .study of 
legal history can make special contrihution to the 
t^eneral history of ideas. Hic study of a people’s 



values has basic importance to miderstancliiig a 
society, for it is the sharing of values tliat ])rn- 
vicics the bond of lasting luuuan relati<nis. even 
where (as with the value we put on the competi- 
tive processes of the market) the shared values 
may exjiress themsehes in secondary conllict. 
Study of the growth of shared values h;\s special 
importance not only for understaMding tlii.s 
particular .«;(iciety. hut for contrihuliiig to its 
strength. We have grown fast amid a great 
hustle of events and subject to major discontinui- 
ties in the cnicrgenee of new relations of power 
and proee.ss. \\*e need to know ourselves in our 
strengths . and failings imich better than we do. 
'!'hcre is evidence of this need in the unceriniii 
allegiaiiee which comnuMi opinicui has shown 
under stre.ss even to such traditional values as 
those of the Hill (»f Rights. broader eoiieern 
with legal history as an avenue to study of ideas 
will bring this discipline into relation to the 
iiKJSt fundamental kinds of social analysis as 
well as into relation with the mo.st critical living 
problems of our own generation. 

(i) L>eeause legal processes aiul legal records 
hulk large among ways in which we bring values 
to delinilion. a broadly conceived legal history 
could help ns conic to terms with the good and 
the had featnre.s of the pragmatic attitudes that 
arc so central in this culture. Onr actions show 
that wc have believed that within a framework 
of geiieralixed values men mii.st make* meaning 
for themselves, in a universe whose hafning detail 
and swee]) f.avnr drift and inertia as the norm 
of men’s experience. In this light the main 
theme of man’s history is the ciilti\atinii of his 
awareness and of Ids capacities of niiiid and will 
to act u])on his greater awarene.ss of his siliiatioii. 
\\‘c need to strive to .see. and to leani what our 
creative possibilities are In* stri\ing to act upon 
what we sec. 'Pile experimeulal and activist Idas 
of our culture rest upon these valid insights. 

On the other hand, our iircoccupatioii with 
directed elTort and what it teaches has led us also 
into a bias toward exalting the immediately 

practical — in the sense* of knowledge which can 
lie translated into immediate operations — at the 
expense of understanding larger causes and more 
remote chains of effects. 'Phiis a valid iiragma- 
lisiu is constantly at war with an illegiliniale 
jiragmalism in onr way of life. Ijccause it 

brings so much focused effort to hear upon 
making choire.s and counting gains and costs, 

legal process olTers rich taiigihle evidence of lhe.se 
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warrini; hraiuli; of pnit^inalisin in our common 
life. I'^or example, tlie liistt^ry of onr wor.sliip 
of the fee sin^j)le title to laud — in its fruitful 
relation to the development (»f civil lil»erty on the 
one hand, and its unfortunate relati«*n to the 
waste of natural resources on the other — could 
he told in ways to show liow lej^al In story mij^ht 
illuminate the .^uund t^rowth and also the dist(»r- 
tion of pra^miatic values in this society. If the 
cultivation of awarenes.s is the basic theme which 
expounds man’s most distinctive life role, the 
most characteristic functions of owr le^^al (►rder — 
its scnitiny of the arrangements (>f power, its 
insistence on the responsiI)iIity ( const itntional 
status) of legitimate j)Ower, and on ]>rocedural 
regularity, and its uses for re.sourcc allocation — 
])oint to the intimate relation which the imagina- 
tive sttidy of legal hi.story should have to the 
stvuly of general lustory. 



Implicit in wliat 1 have .said in appraising some 
approaches to legal history is the notion that we 
shnvdd study histetry to learn more ahoiil realizing 
life’s po.s.^ihilitie.s. Ili.^^ory itself will teach us 
not to hold a naive faith that men readily learn 
from history. Moreover, the view 1 take of man 
means tliat there is no need to apologize for 
.slndyiiig history partly hecaiise tlicre is ))leas\ire 
in the effort ; the eiij«iyment lies precisely in man's 
nature, for his life consists most distinctively in 
his consciousness. hul writing and reading 
history arc more than aesthetic experiences, 
'riiey are themselves kinds of activity which con- 
stitute man's distinctive being, which consists in 
his re.sjMm.se to and rehellion against the ehah 
lenge.s of an impersonal universe. It is in this 
sense that legal hist (try research and writing stand 
under the functional c<mimand to .serve tlie growth 
of onr philo.sophy. 
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QUANTITATIVE METHODS FOR JUDGES, 

LAWYERS AND LAW TEACHERS 

Maurice Rosenberg — 

Like it or not, ‘quantitative research has arrived as 
one of law’s resources. True, la^vycrs as a breed have not 
jumped at the chance to leave the library for the field, 
perhaps because their training teaches them to mistrust 
data that arc not collected under adversarial rules of 
inquiry, perhaps because they arc convinced that truth 
lies in thinking, not counting. "Whatever the profession’s 
reasons, law schools must break free from the traditional 
bondsj 

As the years pass the law becomes more quantitative 
in its approach, not because it becomes less concerned 
with qualitative matters, but because it apprehends more 
fully that beneath the colliding value judgments of which 
legal rules are compounded, there lurk many empirical 
judgments which are largely untested and may be largely 
untrue. Holmes foresaw the trend over a half century 
ago when he said, so perceptively, that although it is 
true that the law is full of problems of social value and 
that values arc hard to quantify, it is the job of the law 
to measure the force of competing social values as pre- 
cisely as it can. Since then it has slowly become possible 
to measure a bit more precisely the intensity of the social 
policies that are the dynamic stuff of the law. The 
reason is that over time both the “hardware” (instru- 
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ments such as compulei's) and the “software” (social 
research theory) have been greatly improved. As they 
get still better, they will help the law still more. Quanti- 
tative methods in aid of law have across-the-board 
potential. 

For lawmakers, including judges, these methods help 
to formulate more realistic norms, to test their impact, 
and to assess the effectiveness of sanctions for their viola- 
tion. “Look before you legislate” is a watchwoi-d increas- 
ingly, if still imperfectly, observed by legislatures. In 
their looking ahead they depend moi'e and more upon 
experts in the relevant behavioral sciences. A less com- 
mon practice is for lawmakers to look after they legislate 
— to audit the impact of statutory proscriptions upon the 
conditions and practiccss they are designed to regulate — 
but even here there are hopeful signs of change. 

Courts too are becoming more hospitable to the be- 
havioral scientist and his quantitative methods, particu- 
larly in the forensic fact-finding process. In the trial 
coui'ts opinion surveys and other types of evidence from 
the field are u.sed increasingly to determine “mass facts.” 
The leading example is in unfair-competition cases in 
which claims are made of public confusion because of 
similar-sounding or similar-appearing brand names and 
packaging. Time was when courts speculated as to the 
impact on the buying public; now they take evidence. 

In the appellate courts quantitative research has an 
untapped potential. Often the appellate judges’ task 
is to predict the effect of the impending decision upon 
desired or detested human behavior. For example, does 
upholding the privileged status of,,^iusband-wife com- 
munications promote coufidentiality^'And good spousal 
relationships? Does the contributory-negligence rule in- 
duce greater care in driving? The list of such questions 
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is endless, and without empirical research the appellate 
courts would continue to answer them by hunch and 
guesswork as they have from the dawn of coiniiion-law 
judging. Particularly is this true in the legions of negli- 
gence actions that preoccupy the civil courts throughout 
the country. In these cases the typical problem is to 
determine whether the defendant’s conduct fell belOw a 
vague community standard which the law labels “reason- 
able.” Often the jury has answered “yes” to that question 
and the appellate judge’s task is to decide whether the 
jury’s answer is legally permissible. He knows, as Holmes 
wrote, that such an issi\e — “the tendency of a given act 
to cause harm under given circumstances” — must be de- 
termined by referring to the community’s experience; 
that is, accordiiig to the probabilities. That is obviously 
a call for quantitative data. In all these matters the 
courts need a depositary of scientifically gathered quan- 
titative data and a mechanism for judicial notice to make 
the data accessible. 

For the practicing lawyer, quantitative methods have 
the same types of uses as for the trial courts in relation 
to proof of mass facts, and the bar more and more uses 
them for such purposes. Still neglected by the bar are 
the accumulating insights of social psychologists about 
factors which predispose jurors to sympathy or animos- 
ity, to generosity or niggardliness, which help or hurt in 
persuading them, etc. When trial lawyers become aware 
of what science has been learning about patterns of 
human behavior and attitude, they will be in a better 
position to select congenial jurors, improve techniques 
of persuasion and, in general, do a more professional job 
in the courtroom. 

For law teachers, quantitative methods open the door 
to new insights and new approaches. An immediate gain 



I 



360 



174 



Juki METRICS Cokperence 



is in sliarpening the outlines of fuzzy or dimly under- 
stood legal concepts. A personal experience recently 
drove this home for me. At Columbia we are engaged in 
a field survey of the day-to-day operations of discovery 
procedures under the Federal Rules. One question of 
importance is why lawyers in the federal cases we were 
studying had chosen to use discovery procedures. There 
were two obvious possibilities suggested by the discoveiy 
rules themselves: to get evidence and to get leads to 
evidence. But as we worked at designing comprehensive 
questionnaires to test their motives more precisely, we 
constantly saw new possibilities in the question. We 
ended up with a list of nineteen potential reasons and 
the conviction that we had not yet seen all the major 
possibilities. In my opinion the job of reducing legal 
concepts to quantitative form lends precision to a law 
teacher’s thinking in the same way that formulating 
questions for cross-examination helps a trial lawyer 
know his case bettor. 

If for no other reason than that they sharpen the law 
teacher’s insights, quantitative methods should receive 
a warm welcome in law schools. A moment’s thought, 
however, should make clear that all the major aims of 
legal education will be furthered by bringing quantitative 
methods into the curriculum. Those aims, I believe, are 
three: (1) to train students of the la^^ for effective, re- 
sponsible, professional careers; (2) to advance knowledge 
and understanding of legal institutions; and (3) to im- 
pi'ove the law and the administration of justice. On the 
basis of what was earlier said about the ways in which 
quantitative methods can aid lawmakers, judges, lawyers 
and law teachers, it seemS self-evident that each of these 
objectives will be' advanced by teaching students the 
methods and potentials of quantitative research. 
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To be sure, those methods have important limitations: 
tremendous expense in manpower, time and money; the 
serious handicap of lack of scientific controls in most 
field-research undertakings; and a depressing shortage 
of trained personnel. At Columbia we have taken a step 
to rectify the supply problem by introducing a training 
program at the graduate level for law-sociology profes- 
sionals under a grant from the Russell Sage Foundation. 

In urging that quantitative methods he brought into 
the law school’s curriculum, I do not mean that full-scale 
courses should be offered immediately. It seems to mo 
that Professor Ball was right to suggest that quantitative 
methodology’ needs to be fed to law students with a small 
spoon, not a shovel. If law teachers in some of the many 
fields where quantitative methods have important impli- 
cations can be informed of these implications — for ex- 
ample, by a summer program that in part attempts to 
exemplify the use of these methods in teaching contracts, 
torts, procedure, etc. — the job will be well begun. Then 
each teacher may in his own way devote classroom atten- 
tion to the utility of these methods for his specialty. In 
time, no doubt, there will be good reason to introduce 
full-scale courses in quantitative methods as the demand 
grows for integrated teaching of the subject. 

Quantitative research is the means by which lawyers 
may move from guesswork toward knowledge in ascer- 
taining the impact of law in action. In the process the 
la^vyer will be compelled to think harder and with more 
precision than he is used to about the law and its basic 
elements. The job will not be easy. For one thing, while 
measurement is more exact than guesswork, it is also 
more exacting. For another, contrary to some of the 
inflated claims made for it, quantitative research does not 
give iron-clad “answers” to the tough questions it investi- 
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gates. It usually produces no more than evidence. But 
lawyers above all should be sympathetic to that sort of 
limitation, for their daily fare is probability, not abso- 
lute truth. 
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UNITED STATES OF Al-ERICA 

imatiomal labor relations board 






IN THE >IATTER OF FOPDHAII Ul^IVERSITY 
ATID ANERICAII ASSOCIATION OF UNIVERSITY 
PROFESSORS, et. al. 



CASE NO. 2-RC- 15500 
CASE NO. 2-RC-15507 



AIilCUS BRIEF OF TtlE ASSOCIATION OF AIIERI CAN LAW SCHOOLS 

I. 

APPEARANCE 

The Association of American Law Schools (hereinafter "’AALS" or 'the 
Association") hereby makes its amicus appearance.^ 

II. 

STATEMENT OF ISSUE AND POSITION 

The sole issue discussed in this amlciis brief is whether lav; faculty 
should be in a representational unit separate from the rest of the university 
faculty in Board conducted elections. As set forth below ^ it is the position 
of the AALS that the Board should adopt a policy of preferring to place 
law faculty in a bargaining unit separate from other university faculty. 

This brief will demonstrate that the law faculty's sense of identity 
and community of interests are separate and apart from that of the rest of 
the faculty. It will show that, in comparison v;ith other faculty, the 

law teacher comes from a different type of academic and T?ork experience back- 
ground, conducts himself in a manner which reflects his special responsibili- 
ties to the legal profession, is rewarded under separate promotional and 
salary criteria, teaches a very unique group of students, utilizes dis- 
tinctive teaching methods, and operates within a different type of curri- 
culum. In all of these natters, law teachers share problems which are 
very different from those v-7hicli confront other faculty, i-oreover, as is 
discussed below, the law faculty works v;ithin an essentially self-governing 
unit in a separate physical facility., utilizes independent and unique re- 
search resources, and maintains close links to the practicing profession. 



s- 



The AALS v;as notified by a letter dated April 12, 1971 from Howard 
LeBaron, Associate Executive Secretary, that leave to appear amicus has been' 
granted. 



In light of these clrcuios t antes > it is evident that the purpose of the Act, the 
traditional relationships within the university, and the welfare of legal education 
and the legal profession, are best served by finding that law faculty are in a 
separate 'voting unit. 

Til. 

THF AlilCUS PA, TTY 

The Association is an independent, non-governmental, non-profit association 
of schools of law. The central purpose of the Association is the imnrovement of 
the legal profession through legal education. It has operated since 1900 as an 
unincorporated association of law schools admitted to membership upon anplication 
and demonstration of qualification under the terms of published Articles of 
Association and Executive Committee Regulations. AALS standards of accreditation 
are administered and maintained through a system of visitations made to member law 
schools. In the foregoing manner the Association operates as one of two recognized 
agencies for the accreditation of schools of laxv in the United States. Of the 
approximately 165 law schools in the country, 124 are accredited by the AALS. 

The Association is governed by the member law faculties at its annual meeting. 
The Executive Committee, vjhich consists of a President, President-Elect, and four 

committee members all elected by the annual meeting from the ru'iniber faculties, 

1 

conducts the affairs of the Association betvreen annual meetings and has the power 
to interpret and implement the Association ’s requirements. The administrative 

I 

affairs of the Association are entrusted to the Executive Director, a full time 

1 - 

staff position. 

1 

'( i 

The AALS , Executive Committee has recently engaged in a review of the relation 

ship of law faculties to collective bargaining activities amongst university teach- 
ers. As a result of its deliberations on this matter, the Executive Committee, on 
behalf of the Association, has talr.en the position that in most situations it would 
be unwise and unfortunate to include the law faculty in a university-wide bargainin," 
unit. Accordingly, the Association urges that in shaping collective bargaining units 
for university faculties, the Board should adopt a policy of preferring that law I 
faculties be placed in a bargaining unit separate from other university faculties. 
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THE SEPARATE AJJD UNIQL'E CHARACTER OF LAW FACULTY STATUS 
The specific characteristics of mesibership on a law faculty will vary 
somewhat from school to school. Nevertheless, as the information and 
discussion below demonstrate, there are basic similarities in faculties 
throughout the nation's law schools and by examining these sitailaritles, 
it becomes readily apparent chat law teaching Is a singular experience. 

In a unique environment, requiring special bac'jcgtwuhd, training, and 
skills, and operating throu^ Its own form of corporate governance. 
Accordingly, luv faculty status is characteristically very different 
from any ocher type of faculty position and, therefore, as more fully 
discussed in the "Argument" portion of this brief, lav teachers have a 
separate community of interest apart from that of other university teachers. 




1* Law Faculties Are Kot k Necessary Structural Direnston of a University . - 
As Aiserlcan university characteristically focuses its central atten- 
tion upon undergraduate programs in the liberal arcs and sciences and upon 
graduate Level programs in the science and humanities disciplines. Nor- 
mally, there is considerable integration and coordination amongst these 

t 

programs and the faculties responsible for them. This high degree of 
interrelationship will sometimes extend to a professional program auch 
as engineering or architecture, where that program involves basic science 
or humanities teaching offered elsewhere in the university. Although a 
law school enriches a university, unlike the typical academic unit the 
law achool is not a accessary and integral part of a university, nor Is 
interrelationship with a university a necessary and Integral part of 
operating a law school. Accordingly, a number of prominent universities, 

3. 
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such, as Princeton, Bro’vn and Dartaouth, do not have a law faculty. Similarly, 

althouj^ location on a university campus certainly enhances the facilities 

available to a lav faculty and lav students, a fev accredited law schools 

2 

have no university affiliation, “and a nua^er of well established law 
schools are located a considerable distance away from their main univer- 
sity caiq)us.^ 

• ■ 

2* Law Faculties Use Separate Facilities . - 
the distinctiveness of the law faculty and law program is also ranifeat 
in the fact that almost all accredited lav schools are housed in wholly 
separate facilities even when they are part of the campus common to under- 
graduzite, graduate and other professional school programs. It is both appro- 
priate and desirable that the lav school be separately housed. As demon- 
strated below, its program, faculty and student body operate as an auto- 
nomous unit. • Accordingly, under Article 6 of its Articles of Association, 
the Associacion takes the position that it is highly desirable that a law 
school be housed in quarters exclusive to its use with separate offices 
therein for each full-time teacher and for the law librarian, and with 
special attention given to that part of the structure which houses the 

4 

law library. With but few exceptions^ the physical facilities of accredited 
law schools fully comply with, the Association's above described policy 



2 

E.g.p Dickenson School of Law and Detroit College of Law. 

3 

E.g., University of Connecticut College of Law, University of Denver 
College of Law, Georgetown University Law Center, Northwasteim University 
School of Law. 

4 

S9(a) • Approved Association Policy Under Article 6. See AALS, Pro- 
ceedings of 1965 Annual Meeting, Part Two at P. 116. 
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respecting an adequate physical plant. 



C 

» 3. Separate Academic Calendar For Lav Faculty . - 

Law school programs tBoat often operate on their own academic calendar^ 
Independent of the academic calendar for the rest of the university. Thus, 
examination of the academic calendars for a random sample of accredited 
law schools \how8 that the Fall semester starting date does not coincide 
with the university calendar starting date In eleven out of the seventeen 
university affiliated law schools In the sample . From this data we can pro- 
ject that about 65Z for the total population of accredited law schools 

operate under an academic calendar which is separate from that for the rest 
of the university. 



To facilitate the collection of dat^ where published composite data Is 
not available, the relevant information has been comp Lied for this brief 
using a random sample of accredited law schools. The sample was randomized 
by selecting every seventh school listed in the alphabetical listing of 
AALS accredited law schools contained in List I of the AALS Directory of 
Law Teachers: 1970. The resulting sample consists of: University of Alabama, 

School of Law; Boston College Law School; Case Western Reserve University Law 
School; University of Connecticut School of Law; Detroit College of Law; Flo- 
rida State University College of Law; Howard University School of Law; Univer- 
sity of Kentucky College of Law; Marquette University Law School; University 
of Missourl-Columbla, School of Law; University of North Carolina School of 
Law; University of Oregon School of Law; St. John's University School of Law; 
University of South Carolina School of Law; Temple University School of Law; 
University of Utah College of Law; Washington and Lee University School of 
Law; and the University of Wisconsin Law School. 

If this random sample has a weakness, it is in the absence of any of the 
large, prestigious law schools such as Berkeley, Chicago, Columbia, Harvard, 

I N.Y.U* Michigan, Pennsylvania or Texas. For the purpose of this brief, 

however, that absence merely increases the significance of the resulting data 
Inasmuch as the large prestigious law schools have traditionally had, and still 
have, the maximum degree of institutio.nal and faculty autonomy. 

I 
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4. Tha Law School is Traditionally an Autonoiaoua Unit . - 

Hhan a collective bargaining unit for university faculty was certified 
a year ago by the New York State Labor Relations Board pursuant to a con- 
sent election agreement, the law school was excluded from the university- 
6 

vide unit. The consent agreement, in chat case '/as an appropriate 
recogniclon of the traditional autonomy exercised by law faculties within 
a university. "The schools of the older professions, such as medicine 
and law, usually have the greatest autonomy." "Autonomy gives a school 
control of its curriculum and Its students, status In the University, and 
Influence on university policy. . . . Because of age and prestige, the 

g 

law schools have often had a high degree of autonotay." The areas of 

lav school autonomy within a university have elsewhere been catalogued as 

including the conducting of separate fund drives, autonomous law library 

operation, independent control over teaching load level for law faculty, 

self-deten^naCion of faculty appointments and changes in faculty status, 

9 

and a separate compensation schedule. 

This tradition of lav school autonooy Is strengthening with more of 



1 



3 



• St. John^s University , N.Y.S. Lab. Rel. Bd. , Dec. No. 12630, 

Apr. 22, 1970. 

. McGlothln, The Professional Schools at p. 63 (1964). 

HcGlothin, Patterns of Professional Education at pp. 174-175 

(I960) . 

9 

J. White, The Law School and the University Administration , 1969 U. 
Tolo. L. Uev. 395, 402-403. 
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the critical prerogatives no’/ing froo the presiding officer within the 
law school Co the corporate entity of the full-time law faculty. 



Oa matters of educational policy and increasingly 
cn matters of administration, law schools are in 
large measure self-governing, with authority centered 
in the deans and full-time faculty members. The trend 
la toward the power of the deans to decline vis a vis 
the faculty, and in many schools, student admission, 
curricula, faculty appointments and promotions are among 
matters effectively controlled by the full-time faculty 
rather than the lav school deans or others In the 
university power structure. For the most part, however, 
it la the individual teacher who determines how and 
what he vlll teach in tlie courses assigned him and he 
personally prepares and grades examinations in his 
courses, with no review of the grading process by others 

Law school self-governance is more than a tradition or expanding his- 
toric development. It is a standard for AALS accreditation. Article 6, 
section 4 of the Association’s Articles states that a law faculty shall 
be "vested with, primary responsibility for determining institutional 
policies." The statement of approved policy under this heading ex- 
plains that: "Upon the full-time faculty members rest the major burden 

of planning and executing the ln8tltutlon*s instructional work." 

Specific provisions in the Association's Approved Policy describe the 

requirements of law faculty autonomy in terms of the faculty's exercise 

of "a substantial degree of control over decanal and faculty appointments 

12 

or changes in faculty status."' A typical illustration of this last 
aspect of law school autonony is provided by a recent survey in which 
75Z of the lav schools reported 



^Q. Johnstone & D. Hopson, Lawyers and Their Work at p. 49 (1967). 

Approved Association Policy at Article 6 S4(b). AALS, Proceedings, 
1963 Annual Meeting, Part Two at p. 161. 

12 * 

Approved Association Policy at Article 6, S4(c) in AALS, Proceedings, 
1965 Annual Meeting^ Part Two at p. 162. 
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that their promotion policy differs from that of the general university policy 

and that in a majority of the institutions the law school's promotion 

recommendation either bypasses a general university promotion committee or 

13 

receives pro forma approval by such a committee. 



Approved Association Policy also states that a menfcer school should have 
wide discretion to Identify its goals, formulate its program, determine 
its program financing needs, make its own presentations to the principal 
university officer, seek advice and assistance from outside groups and In- 



5. Law Faculty Are A Separ a te Breed . - 

Law teachers differ considerably, as a group, from other university 
teachers. Tlie law teacher has a characteristically different type of aca- 
demic background, is recruited from a different manpower source, has a 
different orientation to the non-academic world, is compensated at a differ- 
ent level, and advances through the academic ranks at a different pace. 

Law faculties are generally recruited from amongst the practicing pro- 
fession rather than directly out of the academic environment.^^ Thus, a 
check of our sample of law schools shows that at least 60 percent of the full- 
time teachers in accredited schools engaged in professional employment out- 
side the university between receiving their law degree and entering upon law 
teaching. With a few exceptions, all law teachers are admitted to practice 

13 

AALS, Proceedings, 1968 Annual Meeting, Part Two at pp. 198-199. 

14 

Approved Association Policy at Article 6 §5 in AALS, Proceedings, 1965 
Annual Meeting, Part Two at p. 163. 



in footnote 5. It is hvilieved that the percentage is actually even higher 
Inasmuch as some faculty may have neglected to list their prior practice 
experience in the biographic sketch. 




J 



dlvlduals, and raise funds outside of university sources. 



14 






Johnstone & D. Hopson, Lawyers and Their Work at p. 48 (1967). 



1 (\ 

AALS, Directory of Law Teachers. 1970. The sanple used is described 
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law in one or more jurisdictions.^^ In contrast, the general supply of 

new university level teachers "consists largely of students receiving 

18 

graduate degrees." Indicative of this difference In career pattern 
is the fact in the 1964-1966 period over 60^ of the doctorate recipients 
in all fields went directly into college and university teaching. 

Moreover, the academic training of lav teachers is markedly different 
from that of university teachers generally. Momallo^, In university teach- 
ing the research doctorate degree is a prerequisite to full professorial 
recognition. Although It is possible to secure a research doctorate in 
law, that degree does not play a significant role in preparation for law 
teaching. Bather, the normal expectation for academic preparation in low 
teaching is the professional degree - the J.D. or LL.B. Thus, whereas 
52.72 of all full-time university teachers hold research doctorate de- 
grees, only 8.82 of the full-time teachers in our random sample of accre- 

20 

dlted law schools hold the research doctorate. 

This distinction in academic preparation can be seen in the differences 
In the duration of academic preparation as veil ae in the differences in 
tile style of die preparatory programs. 



Q. Johnstone & D. Hopson, supra at p. 49. 

18 

U.S. Dep't. of Labor, Bureau of Labor Statistics, Occupation Outlook 
for College Graduates at p. 179 (1970-71 ed.). 

iq 

U.S. Uep't. of U.E.U., The Education Professions - 1968, Table 65 at 
p. 342. 

'%f\ , 

^ U.S. Dep*t. of H.E.W., Digest of Education Statistics: 1970 at p. 

82; AALS Directory of Law Teachers: 1970 and individual school bulletins. 

The sample is described at note 5, supra. 
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\Jhereas the law degree is normally earned in a structured three year pro- 
gram, 58.1/0 of those in full-time university teaching did not receive 

their highest degree until at least five years after being awarded the B.A. 

21 

or its equivalent. ' And in more recent decades that time span has been 

even longer. Thus, for those receiving the doctorate during 1964-1966, 

22 

the median years from baccalaureate to doctorate was 8.2 years. ^ According- 
ly, whereas the young law teacher's student phase is normally behind him, 

many young teachers elsewhere in university teaching are simultaneously 

23 

completing, or attempting to complete, their Ph.U. requirements. 

Promotion expectations for lav teachers are quite different from 

those of other university teachers. Generally, university teachers are 

rarely promoted to full professor rank until they have their doctorate and 

24 

over seven years of teaching experience. Law teachers are promoted to 

full professor at a much earlier stage, and the research doctorate is not a 

prerequisite to that promotion. Kor example, a comprehensive study based on 

1956-1957 data showed that at a majority of lav/ schools the promotion to 

25 

full professor came an average of six years after initial appointment. 

An examination of the biographic sketches of the faculty in our sample of 

law schools shows that at the median lau school, based on average tine for 

promotion to full professor, the average full professor received his pro- 

26 

motion 5.7 years after entering law teaching. This difference in promotional 
_ 

U.S. Dep^t. of U.E.W., Di;jest of Education Statistics- 1970 at p. 82. 

22 

Yearbook of Higher Education. 1960 at p. 531. The median age of male 
doctorate recipients in all fields in 1966 *;as 31.5 years. Id. at p. 534. 

23 

U.S. Dep't. of H.E.W.j The Educational Professions •• 1968 at p. 232. 

24 

U.S. Dep’t. of Labor V Bureau of Labor Statistics, Occupational Outlook 
for College Graduates; 1970'-71 at p. 179. 

25 

AALo, Anatomy of Ilodern Legal Education at p. 171 (1961). 

26 

The data was secured from AALS, Directory of Law Teachers. 1970 and 
the sample is described in note 5, above, 
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expectations can also be seen by comparing the structural distribution of full- 
time faculties amongst tlie three professorial ranks as shown belowj 



Rank 

Professor 

Associate Professor 
Assistant Professor 



Percentage of 
All University 27 
Full-Time Faculty 
27.2 

22.5 

29.6 



Percentage of 
Law School Full- 
Time Faculty^^ 

57.8 

21.2 

20.9 



Comparative data does not seem to be available on the relative expectations con- 
cerning tenure. However, it is generally recognized that whereas the prospect 
of securing tenure is very uncertain for most young university teachers, tlie 
prospects are very high that the new lav; teacher will achieve tenure. Iforeover, 
the young law teacher will receive it sooner than the teacher on some other 
faculty. A possible explanation for this is that lav; faculties are probably 
more rigorous than other faculties in their hiring policies . 

Transfers from other academic units into law teaching are extremely rare. 
Vie can project that the sole teaching experience of over 96% of all full-time 



law teachers has been on a lav; faculty. 
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Law faculty can chose between teaching and practicing their profession. For 

20 

this reason^ their salaries are influenced by the larger market place. ' And, 

because law is a well compensated profession; law teachers are paid markedly 

30 

above the general university compensation levels. Although specific lav; 

2tI 

Distribution of Full Time University Faculty by Pank, Spring, 1969, in 
U.S. Dep't. of H.E.W.; Digest of Educational Statistics at p. 82 (1970 ed.). A 
portion of the full time university faculty have less than professorial rank. 

28 

Based on our previously described sample using data extracted from AALS, 
Directory of Law Teachers, 1970. Visiting faculty v?ere not included with other 
full-time faculty for these figures. 

11 out of 303 teachers in our random sample (see n. 5, supra) had other 
teaching experience. Information on outside teaching is elicited for the bio- 

graphic sketches. MLS, Directory of Law Teachers; 1970 at p. 8 , item 8 . 

29 

VI. iicGlothlin, The Professional Schools at p. 62 (1964); D. Wollett, 

The Status and Trends of Collectiv e neg otiations for Faculty in H igher F.ducation , 
1971 V/isc. L. Rev. 2, 18. 

30 

Q. Johnstone & D. Hopson, Laviryers and Their Work at p. 47 (1967) i A. 

Goldman, uiore on the Eco nomic s o f La w Tea c hing , 19 J. Legal Ed. 451-452, (1967). 
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school salary data Is noc very readily available, enough infoccaClon 

Is at hand to provide a reasonably accurate portrayal of the differences 

between law faculty and general university cospensatlon levels* For example, 
in the Sunaer of 1965, Professor William D. Ferguson surveyed over 2,000 
law teachers concerning their level of salary. Ke received about a 50% res- 
ponse which, because the survey '.:us self-selective, may have tended to be 
all^tly biased toward those er.ployed at schools with lower salaries. In 
any event, the average law school salary by rank, according to Professor 
Fergiison's survey, was $16,749 for a full professor; $12,271 for an asso- 
elate professor, and $10,230 for an assistant professor. The American 
Association of University Professors reported the following average salary, 
by rank, for all full-time university teachers in the 1965-66 academic year: 

$14,636 for a full professor, $10,665 for an associate professor, and $8,721 

32 

for an assistant professor. Based on these figures, a comparison shows 
that the average law professor was paid 14Z more chan the average university 
professor at the full professor rank, 15% 8x>re at the associate rank, and 17% 
more at Che rank of assistant professor. 

The differences between law faculty and general university faculty 
aalacy levels is more strikingly and more accurately demonstrated by tak- 
ing the 1969-1970 average compensation (salary plus fringe benefits) and 
average salary figures for the law schools in our sample and comparing 

them with Che equivalent data for Che xiniverslty-wlde faculty at the same 
33 

schools. These comparisons reveal that for Che 14 schools in our sample 
for which complete average compensation data is available, the median 
difference between law faculty and general faculty compensation at the 



. W. Ferguson, Economics of Law Teaching, 19 J. Legal Ed. 439, 440 
(1967) . 

^^ The Economic Status of the Profession , 52 AADP Bull. 141, 153 (1966). 

^\he university-wide figures are shown in 56 AAUP Bull, at pp. 204- 
234 (1970). The law school figures are compiled annually by the American 
Bar Association Section of Legal Education and Admissions to the Bar and 
(jistribuced to the law school deans by Professor Millard Ruud, Consultant 
on Legal Education to the American Bar Association. 
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the same university was 39a, in favor, of course, of the average law faculty 
compensation. At the median sample school, ranked by the e'ize of the differ- fe 
ential in compensation levels, the average 1969-70 law schdol compensation 
was $22,540 whereas the average university-V7ide faculty compensation was • . 

$16,182. The range within which the average law faculty compensation in the 
sample exceeded the average compensation for the campus-wide faculty at each 
school was from 21 % to 62%. The average institutional differential of lav; 
faculty over university-wide average compensation for these same schools was 
40%. 

The results are similar if average salaries are compared. Complete data 
for this purpose is available for sixteen of the schools in our sample. These 
figures show that at the median institution in the sample the average law 
salary was 37% greater than the university-wide average faculty salary, and 
that the average of differentials for all sixteen schools was a 40% advantage 
for the law salaries. The specific figures for the median institution, when 
ranking the schools by the extent of average salary differential, was an average 
law school salary of $17,193 and an average university -wide salary of $12,531. 

The range of average salary differential between law faculty and univer- 
sity-wide faculty for the sixteen schools was from 20% to 69%. At the in- 
stitution with the highest average law salary in the sample, the average law 
faculty member was paid $20,929 and the average university -wide faculty 
member received $12,394. And, at the institution with the Iwzest average 
law salary in the sample, the average law faculty meiriber was paid $16,263 
and the average university-vjide faculty metrber received $13,158. 

The foregoing data is summarized in the following table: 
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TABLE 



y 



SAMPLE LAW SCHOOL vs. raiVERSITY-WIDS FACLT.TY PAY SCALE 



1. Median sample school ranked by 
percent of differential between 
law school and univ^tsity 

a) Amounts 

b) Percentage 
Difference 



Average Lav School 
Compensation 



$22,540 

my 



2. Average Differential In 
Sample 






3. Range of Differentials in 
Sample 



4. Highest average lav faculty 
compensation in sample 

5. Lotfest Average law faculty 
Compensation in sample 



21 * > 
62Z> 

$22,540 

$17,843 



1. Median sample school ranked by 
percent of differential between 
law school and university 



a) Amounts 

h) Percent Difference 

2. Average Differential in 
Sample 

3. Range of Differentials in 
sample 

4. Highest average lav salary 
in sample 

5. Lowest average law salary 
in sample 



School Salary 

$17,193 
37Z > 

4QZ> 

20Z> 

69Z> 

$20,929 

$16,263 
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Average University 
Compensation at 
Sane Institution 

$16,182 



$16,182 

$13,153 

Average 

University Salary at 
The Same Institution 

$12,531 



$12,394 

$13,158 



Recognizing the clear- cut differences in law faculty r>ay schedules , as 
distinguished from university-wide faculty schedules, the AALS Law School 
Administration Committee has initiated a project to establish AAUP tyne salary 

34 

scale classification ratings appropriate for use by law schools. That is, 
the AALS Coimittee has determined that the AAUP salary ratings are meaning- 
less for law schools, necessitating the introduction of a special salary 
rating system to take care of the lav? schools. 

One provocative observer suirared up the status of the law faculty on a 
university campus by calling it ’an odd group.’ Pointing out that because 
the law schools are small, law teachers know each other, he states ’ [T]hey 

get on well with each other; and they tend not to know people on the other 

. 35 

faculties of the university.' In a similar vein, David Riesman, while 

criticizing lav? teachers for their self-preening complacency,’ adds; 

But there's a nice thing about lav? schools ’ I v?as a full pro- 
fessor of law at the ape of tv?enty-seven. It's the opposite 
extreme from the British and German system of a chair, or from 
the X'/ay things v?ork at the faculties of arts and sciences. ^ 



6. The Part-Time Law Teacher . - 

The part-time lax' teacher is normally a full-time practicing lax^yer or 
judge who additionally engages in part-time instruction, usually in the field 
of Viis practice speciality. Often they are employed to fill tenporary vacan 
cies on a staff? other times they are hired for their exoertise in a parti- 
cular narrow speciality in x^hich no one on the full-time faculty has a teach- 

. .. 33 

ing interest. 

^ The presence of a few part-time lax? teachers provides one of the several 
iinportant links normally found betx/een the lav? faculty and the practicing 
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AALS, Proceedings, 1968 Annual I'eeting, Part T'70 at p. l'"^?. 



35,, 



36 
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Vi, '-ayer. The Laxjyers at p. 116-117 (1966). 

Quoted in Kayer, supra at p. 117, 

Q. Johnstone f« D. Hopson, Lav?yers and Their ”ork at p. 49 (1967) 



38, 



Q. Johnstone & D, Hopson, sunra, 
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Similarly, the presence of these judpes and practitioners helps to 

40 



promote a sense of professional identity on the nart of the students.' 



7. Law is Taught D i ff erently - 

Law school teaching is different. Course content is largely dependent 

upon the individtial teacher. Thus, Professor Charles Kelso can renort that 

when he was a student he took Constitutional Law three times and Jurisprudence 

42 



four times - from different instructors - and each time it was different. 
VIhile a v;ide variety of techniques are used, the case method and case- 



43 



book still provide the central approach to teaching law. The first year la:^' 



student must go through a period of adjustment to the methods of instruction 



and the techniques of law study. 



44 



Despite the resulting anxieties, law 



teadiing is unusually successful in generating student enthusiasm in the first 
45 



year. 



It has often been asserted by non-law teachers that ’'What , the law 



professors offer in their courses is the best quality of education in Ameri- 
,;46 



ca 



On the other hand, lat/ students generally enter upon a period of boredom 



and intellectual and professional restlessness in their second and, especiallv 

47 



in their third year. ' This pattern poses a snecial problem for the law 
faculty and greatly influences decisions concerning program design, teaching 



39 



AALS V Anatomy of Hodern Legal Education at pp. 338-39. 



40 ' 

AALS, Report on the Study of Part-Time Legal Education in Proceedings, 



1969 Ann. D'.eetinp, Part One at pp. 5, 43. 
42, 



C. Kelso, Curricular Reform for Law School Needs of the Future, 20 J. 
Legal Ed. 407, 408 (196'8)‘. 



43, 



Q. Johnstone 'v D. Kopson, La^/yers and Their ^7ork at p. 51 (1967); A. 
Watson, The Quest for Profe ssional Compet ence , 37 Cinn. L. P.ev. 91, 121 (1968) 



44. 



Anxie ty and the First Semest er in La w School , 1968 Wise. L. Rev. 1201 
1202 , 1204 _ - ' 

45 



S. Warkov fi J. Zelan, Lawyers in the ilaking at p. 73 (1965)' 11. London 
& A. Lanckton, Why Tea c hing is Bet t er in Law Schools , Education Record, Fall 
1963 at p. 444. 

46 

M. Kayer, The Lawyers at p. 118. Also, W. Johnston, Teaching in The 
Law School , 37 J. Higher Ed. 159 (1966), And see previous footnote. 

47 

See, e.g., P. Sayoy, Toward A New Politics of Legal Education , 79 Yale 
L.J. 444, 446 (1970 )jD. P.obertson, Some Suggestions on Student Boredom in 
English and American Law Schools , 20 J- iTegal Ed. 278 (1968); A. Watson, The 
Oue.st for Professional Competence, 37 Clnn. T-. Rev. 91, 141 T1968). 



technique, and the propensity for curriculum innovation. 

Law teachers are probably more introspective than any other group of 

university faculty respecting teaching technique and curricular organization 

and are forever reexamining these problems at meetings, in the Journal of 

Legal Education, with alumni, and in the law journals. For example, at least 

one observer attributes the upper classman's boredom to the pedagogical tech- 

48 

nlques emphasized in the first year of lav; school. Others have urged the 

49 

expansion of clinical programs as a means for revitalizing student interest 
and still others have suggestions for yet different approaches. Ihatever 
the proposals, though, law teachers recognize their common interest in re- 
solving their unique problems of pedogogy. And, in this connection., the /vALJ 
and other organizations are engaged in active programs designed to improve 
the techniques of law teaching. These efforts include the Association’s sum- 
mer teacher clinic, the sunmer institute for law teachers on social science 
method, in legal education, the continuing surveys and reports of the AALS 
Committee on Teaching Ifethods, the former N.Y.U. summer institutes for lav; 
teachers, and tive conferences and piiblications of the Labor Law Group Trust. 

The examination technique by which lav; teachers test student achievement 
provides still another area in which the law school is a very singular insti- 
tution. Lav^ students are examined less frequently but more comprehensively 
than are students in most other parts of a university. The resulting examina- 
tion papers take an extraordinarily long time to grade, a responsibility 
— 

A. Watson, The Quest for Prof essiona l Co mp etence , supra at p. 137. 

49 

E.g., J. Ferron, Goals , Ilodel s and Prospects f or Clinic a l Legal Educa- 
tion , in Clinical Education and the Law School of the Future at p. 94 (Kitch 
ed. 1970)*, A. I'ortas, The Training of the P ract i tioner , in Haber & Cohen, The 
Law School of Tomorrow at p. 179, 186-192 (1968). 

R. Gorman, Legal Ed u cation Reform'. A Pro spectus , 16 Student Law 
8 (May 1971), R. Alleyne, Creative L egal Research: Pvelevant Uses for an Old 

Law School Curriculum , 20 Buff. L. liev. 459 (i971)T P* Savoy, T oward a Nev; 
Politics of Legal Education , 79 Yale L.J. 444 (19 70); E. Mooney, The Media is 
The llessage , 20 J. Legal Ed. 388; C. Kelso, Curr ic ular Reform for Law School 
Weeds of the Future , Id. at 407 (1968) . 
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which can be borne only by the lav; teacher^ This, too, helps make law 
teaching a distinctive type of function. 

8. Law Faculties Teach a Separa t e and Uniqu e Stu de nt Bod y. - 

The character of the student body is an important factor in shaping pro- 
gram content and teaching technique.' A distinctive student body, therefore, 
poses distinctive problems respecting the central aspect of a teacher's activi- 
ties. 

Undergraduate, and to some extent graduate and other professional school 
programs, normally deal with a comrsion student body. In contrast, law faculties 
deal with a separate and singular student body. For example, on the average 
each school in our random sample of law schools, referred to above, drew stu- 
dents into its first year class from 64 different undergraduate institutions - 

52 

the median school drawing its student body from 52 institutions. A.s a result 
the parent university's undergraduate admissions policies, curriculum, facili- 
ties, and programs bear very little relevance for the law school. 

Hot only does a typical law school student body come from a large number 
of other campuses, it also is separated and distinguished from the main body 
of students in other ways. For example, law students come from highly varied 
academic backgrounds with the result that, unlike teachers in most graduate 

and professional areas, the law teacher cannot depend on the students sharing 

53 

a common pool of skills or knowledge. The law student is a separate type 
in terms of sociological background as well. Thus, a study has shown that law 
students come in disproportionately high numbers, in relationship with the over 
all student population, from families in v;hich there is a lawyer parent, and 



VJatson, The Ouest for Professional Competence, 37 Cinn. L. Rev. 91, 
160 (1968). ■■ 

^^AALS-LSATC, 1970/71 Pre-Law Handbook at pp. B(l)5 - B(l)22 (Bobbs- 
Herrill ed.). The sample is described in note 5, above. 
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A. Watson, The Quest for Professional Competence, 37 Cinn. L. Rev. 91, 
98 (1968). ■■ 

3S3 54 

S. Warkov & J. Zelan, Lawyers in the Making at p. 43, 52 (1965). 
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that religious background and prior academic performance ate additional key 

55 

factors in career choice for law. 

Similarly, racial minorities are absent from lav; schools in dispropor- 

56 

tion to the overall university student population. Because of this, law 
faculties have an exceptional need to focus upon the socio-cultural dimension 
of student recruitment. Accordingly, manerous efforts have been undertaken by 
law faculties to alter the law student ’’mix and there is considerable debate 
amongst law teachers, as the persons responsible for making such decisions, con- 
cerning how that goal can best be achieved. 

Law teachers are, additionally, confronted with the problems arising from 
the fact that the law student has a distinctive set of attitudes and values 
which set him apart from the undergraduate student, the graduate student or the 
student in some other professional school. Studies show that, to a distinguish- 
ing degree, law students identify v;ith making money, helping others and being 
socially useful. In contrast with other university students, the law student 
tends to reject originality, creativity and a gradual, secure road to success. 

In addition, those who have studied law students in comparison with other stu- 
dents report that law students feel an exceptionally strong need to find order 
in our social system and to shape aggressive drives. Moreover, it is repor- 
ted that law students have had particular childhood relations with their parents 
and others, distinguishable from the childhood experiences of those enrolled 



^^Id. at p. 45, 52; C. Campbell, The At titud es o f First Year Law Students 
At the University of Hew llexico , 20 J. Legal Ed. 71, 72-73 (1967). 



p. 171; 



^^AALS Minority Groups Project Report, 1965 AALS Proceedings, Part One at 
E. Carl, The Shortage of Ne gro Lawy ers, 20 J. Legal Ed. 21 (1967). 



See, e.g.. Reports of Council on Legal Education Opportunity. Also, 

AALS Statement before the Senate Subcommittee on Education, reported in AALS, 
Proceedings, 19 70 Annual Meeting, Part One at pp. 49, 55-60; Symp osium, Pis- 
Advantaged Students and Legal E d ucation . 1970 U. Tol. L. Rev. 277: L. Graglia, 
Special Admission of the "Cultural ly Deprived" to Law School , 119 U. Pa. L. Rev. 
351 (19 70); D. Bell, In Defen se of Minority Admi s sions Programs , id. at 364; 
Symposium, Minor ity Students in Law School, 20 Buff. L. Rev. 423 (1971); Comment, 
id. at 473. 
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S. Warkov £■ J. Zelan supra at p. 12. 



A. Watson, The Quest for Pro fessional Compet ence , 37 Cinn. L. Rev. 93, 
103 (1968). 354 
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in other sorts of professional programs . 

Further, law teachers must resolve both the special opportunities and the 
special difficulties which result from the fact that entering law students dis- 
play, as a group j an exceptionally high level of cynicism toward human conduct. 

By his senior years, the law student's level of cynicism is considerably re- 
duced. Conversely, law students enter upon their education with a v/eaker orien- 
tation toward humanitarian values than they have at the end of their legal 
education. (Different attltudlnal levels and directional changes have been 
found respecting the professional educational experience in medicine and nursing.) 
I'he two clinical psychologists who made these findings concluded that'. ’ [L]aw 
training for the majority of students facilitates a generally humanitarian out- 
look, with some stabilization in attitudes, accompanied by a decrement in hos- 
tile and cynical feeling and expression. Tliere is retained, however, some, per- 
haps an importantly large, degree of cynicism in the average lawyer personality.^^ 
It is clear, therefore, that law teachers have some success in attaining their 
goal of improving the legal profession through legal education. 

Law school appears to have another professionally oriented attitudinal im- 
pact upon the student body. Legal education may improve the student’s attitude 
toward the desirability of law practice. For example, a study shov/s that v/hile 
about 20% of entering law students do not have career plans in law. by the end of 

their first year of legal education a clear majority of that group shift their 

62 

career goals and plan to he lawyers. 

Hachmann, Childhood Exp erienc e and Vo cational Choice in Law, Dentistry , 
and Social Pork , 7 J. Counsel Psych. 243 (I960). 

6X 

L, Eron & R. Redmount, The Effect s of Legal Edu cation on Attitudes , 

9 J. Legal Ed. 431, 443 (1957). For a discussion of the law teacher's impact 
upon the student's conceptualization of what the law ought to be, see, R. Kee- 
ton, Law Reform and Legal Education, 24 Vand. L. Rev. 53-56 (1970). 

^ - - - - - 

J. Zelan, Occupational Re c ruit me nt and So cialization in Law School , 



21 J. Legal Ed. 182, 196 (1968). 
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Significant differences have been found by researchers between the 

personality type characteristics of law students and the personality 

type characteristics of other university students. "In particular, 

the greatest difference was defined by the Thinlting-Feeling scale. 72% 

of the law students were 'thinking' types whereas 54% of the liberal 

arts undergraduates were 'thinkers*. Other highly significant differences 

were found on one or nore of the dlchotonous scales between law students 

63 

and medical, business, science and engineering students."* Law school 

was found to be exceptionally attractive to students whose personalities 

can be characterized as dependable and practical, having a realistic 

respect for facts, an ability to absorb and remenber great numbers of 

facts and to cite cases to support their evaluations, and a tendency to 

64 

emphasize analysis, logic and decisiveness. 

These findings have significance far beyond predicting vocational choice 
% 

or merely describing the character of the typical law student. Comparison 
of personality information and law school performance, for example, shows 
that the ''feeling" type student dropped out of law school with twice the 
frequency of the "thinking" type and, by refining the depiction of particular 
student personality types, we find that some types drop out of law school 
with four times the frequency of others. The special significance which 
rKia information has for the law teacher becomes evident when one considers 




Miller, Personality Differences and Student Survival in Law School , ig 
J. Legal Ed. 460, 465-466 (1967). 



64 



Id. at p. 466. 



65 , 



Ibid. 
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the law school's responsibility la providing canpower resources for the 
bar. Experts have suggested that the adclsslotis, teach lng> testing and 
curricular practices of lav schools are largely responsible for these 
personality patterns. Accordingly, in making such choices respecting 
admissions, teaching, testing, and curricular policies, the law teacher, 
as a bar member, must weigh the character and needs of the profession 
and the profession's responsibilities to our society. Whether the 
best choices have always been made in these matters is svbject to de* 
bate, and la vigorously debated amongst the law teaching profession. 
Nev('^rtheless , these problems must be resolved and pose another unique 
facet of the lav teacher's responsibilities. 

Yet another special characteristic of low students which generates 
special problems for the lav faculty la the overall lack of financial 
assistance for law students. Law students "have been singularly starved 
for adequate financial assistance to meet the hi^ cost of attending 
three years ©f study required for completion of the first professional 
degree. Unlike the health and other sciences • • • and a wide variety of 
humanistic disciplines for which graduate students have been able to 
receive. . . assistance, students in lav have, for the most part, been 



66 

A. Watson, The Quest for Professional Compe tence. 37 Ginn. L. 
Rev. ,91 (1968); Freedman, Testing^ for Analytic Abiiity in the Law 
Schpol Admission Teat . 11 J. Legal Ed. 24 (1958). 
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required to rely on loaoB and work-study where institutional funds 
have not been adequate to meet their needs. The financial bur- 
den of law students is comparable to the situation faced by under- 
graduates with this crucial distinction - the law student has al- 
ready accumulated the debts of his undergraduate education. This 
dilemma creates pressures on the student to attend on a part-time 
basis or to carry both a full-tlxne student load and a heavy employ- 
ment schedule. Whatever the choice, the result has a serious im- 
pact on classroom preparation and curriculum scheduling. Also, this 
burden falls most heavily upon the law school's ability to recruit 
minority group students. Further, this situation results in scholar- 
ship and loan programs usually taking first priority in the lav 
school's fund raising endeavors via a vis outside resources. 

It has been said that: "Law students tend to live together and eat 

together; like medical students, they form a separate caste at a univer- 
sity. They work hard. . . . Lav schools try to fill extracurricular time 

with lav re]tated activities . . .and professors stress the Importance 

67 

of talking over the day's work with fellow students." Recognizing their 
mutuality of interests, law students have long separately represented 
those Interests throu^ their own student body organization - the stu- 
dent bar association. Starting In the late 1940 's, lav students nation- 
ally declared their separate identity by establishing the American Law 
Student Association. The stature of that national source of Identity was 
increased in 1967 with ALSA's absorption into the newly created Law Student 
Division of the American Bar Association. 



• ■ •' 

^^^Statsment of AALS to Senate SiAcomaittee on Education, re- 
ported In AALS, Proceedings, 1970 Annual Meeting, Part One at p. 55. 

67 'XPR 

M. Mayer, The Lawyers at p. 96 (1966). ooa 
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Moreover, the lav student spokesnen have been active advocates of 
68 

law student concerns. For example, the efforts of these student groups 

vere probably a principal factor in the transition of the first degree in 

69 

lav from the LL.B.to the J.D. Student bar efforts have also played a 
significant role In increasing the legal services programs at law schools. 

9 • Unipue Demands of Law School Curriculum . - 

A law faculty is faced with \inique curriculum, syllabus, and per- 
sonnel problems due to the fact that the lav school 'is preparing the bulk 
of Its students for entry into tiie legal profession. For example, there 
Is great concern among lav faculties respecting the best approach to pro- 
viding students with an appreciation for hl^ standards of professional 
responsibility. "Students expect to be tau^t to behave like lawyers. . . . 
They will also be Interested in understanding what ’ethical behavior* 

consists of, thou^ they cannot yet define what they mean by It."'^^ A 

72 

Bsjor conference on this topic was held In 1956 and another in 1968 . 
Similarly, almost every volume of the Journal of Legal Education has 
carried at least one article discussing the place of professional 
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See, e.g. , 
May 197Q) . 



Law School Newsletter. 



15 Student Law. 30 , 33, 36 (Mar. 



69 
1966) . 



The Juris Doctor; 



A Year in Review. 



11 Student Lav. 



11 (June, 



Law Stu dents Gather to Face Challenges . 12 Student Law. 

18 (Msy. 1967); 8Q0Q Students Want LSP . 13 Student Law. 19 (Sept. 1969). 



'A. Watson, The Quest for Professional Competence , 37 Clnn. L. Rev. 
91. 1Q6 (1968). 



'See, J. Stone, Legal Education and Public Responsibility (1959); 

, posium on Education in the Professional Responsibilities of the Lawyer , 41 U. 
Colo. L. Rev. 303 (1969). 



24 . 



3£9 



responsibility materials la the lav curriculum. This Issue la often tied 
into another special concern of lav tsachers — the utilisation of clinical 
experiences in legal education. 

Vhlle other types of schools use clinical programs, most notably those 
In the health education area, the nature of the legal profession creates 
special problems for clinical training administered by a formal educational 
Institution. The medical school model, for exacxple, iii not applicable. Nor 
doc» the clinical model of the laboratory or engineering science fit the pro- 
fessional opportunities for clinical education In lav. 

Some programs of a clinical nature have long been part of, and are unique 
to. legal education — e.g., moot court and practice court. Experiments In 

73 

new approaches to this area are an Integral part of the modern lav school 
and have been encouraged by the activities of the Council on Legal Education 
for Professional Responsibility. Host notable are the programs which provide 
the third year lav student with conditional status at the bar and permit him 
to engage In supervised practice of the profession. This sort of program 
poses special operational and manpower problems for the law school, and gives 
gretat Immediacy to the lav teacher's ethical and other obligations as a pro- 
fessional practitioner. 

And then, of course, the previously discussed problem of the upper class- 
man's syndrome provides the lav teacher with another sec of curriculum con- 
cerns which he shares with, but essentially only with, his fellow professors of law. 



73 ■ 

See, generally. Clinical Education and the Law School of the Future, . 

(E. Kitch, e.d. 1970) ; AALS StatemenC to Senate Subcoozoittee on Education, re- 
ported in AALS, Proceedings of 1970 Annual Meeting, Part One at pp. 49 , 62-65. 

^^Hote 47, above, and accompanying text. 
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Still another unique curriculum concern of the law faculty la 
Its role In aiding the practicing profession to keep abreast and to 
improve the quality of its performance. A few other professional 
school faculties share an analogous obligation to their professional 
colleagues but the nature of each profession is sufficiently different 
to necessitate distinctive approaches in neeting chat responsibility. 

In the case of continuing legal education* bar associations and special 
entitles such as the American Law Institute, Che Practicing Law Institute, 
and the Southwestern Legal Foundation, have developed particular roles 
for providing the profession with academic resources. Law schools, too, 
have participated in a variety of individual, supnlementary , and suppor- 
tive programs. As a result, law faculties have a special need to coordi- 
nate with a variety of professional organizations in the process of maxl- 
alzlng the contribution of their own continuing legal education activities. 

An additional force shaping law school curriculum decisions is the 
expectation that most law school graduates will take a bar examination 
which they must paaa prior to being admitted to practice the profession. 
Although legal educators generally are adverse to permitting the pattern 
and content of legal education to be dictated by the bar examination, some 
fallout is inevitably felt in the law school curriculum - at the very least 
In terms of student elections amongst non-requlred courses. To minimize 
the impact of the bar exam upon curriculum design* law faculties must 
devote considerable time and effort to maintaining a liason with the bar 
examiners so as to keep them abreast of the developments In legal education. 
Sinllarly, legal educators have a need to gain better understanding of the 
impact of the bar exam on bar admissions and legal training. In this 
connection, - the AALS is sponsoring a special study project on bar exam- 
inations. 
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10 . Law Faculty *8 Special Concern Res pec ting Library Facilities . ~ 

The law library is a central elenent of the law school. For this reason, 
the Approved AALS Policy notes that the law faculty should have an effective 
voice in its operation, that it should operate as an integral part of the law 
school, and that it should have sufficient autonony in natters of administra- 
tion, finance, personnel and service to accomplish its high -standard of perfor- - 
75 

mance. 

Law faculty interests in the operations of the law library are of a great- 
er magnitude than are the typical library concerns of university faculty. In 
addition to the law library being the focal point of his teaching and research 
activities , the law teacher has a responsibility to his fellow professionals to 
maintain the law school library as a major regional resource for the entire bar. 
Partly for this reason and partly due to the intrinsic nature of a lav? library, 
the demands for adequate law library facilities are far beyond those normally 
encountered at a \iniversity. This can to some extent be illustrated by com- 
paring the ratio of books to students in university libraries with the number of 
law school library holdings per student. Tlie university-wide data is provided 

in an U.E.V7. publication.^^ The law library figures may be computed from infor- 

77 

mation available in the Pre-Law Handbook. Although the H.E.W. data counts 
part-time students on a fractional basis, in making our computations we have 
treated part-time and full-time law students alike witli the result that 
smaller ratios for the law schools were achieved than would have been com- 
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^^Article 6 5 8, Articles of tVie AALS at AALS, Proceedings 1968 Annual 
Meeting, Part Two at p. 231. 

76 

U.S. Dep*t. of H.E.U. , Library Statistics of College and Universities; 
Fall 1969 at Table 1 (1970) . 



77 



AALS-LSAT, 69 / 70 Pre-Law Handbook at Appendix B(l) (Bobbs -Merrill ed.) . 
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puted had the H.E.W. approach been used. Neverchelesa, for the fifteen 

Institutions in our sample for which complete data is available, the median 

number of vclpmes per student in the university libraries is 57, whereas 

Che median number of volumes per student for the law library is 223. The 

78 

full schedule of these comparisons is set forth in the footnote below. 

The criteria for an "excellent'* law library calls for 350 volumes per student 

Moreover, the nature of a law library is such Chat it is comparatively 

much more expensive to operate per patron and per volume chan is the typical 

80 

University library. It Is not at all surprising, therefore, that law 



School 

Alabama 

Boston 

Case-Western Res. 

Connecticut 

Florida State 

Kentucky 

Marquette 

Missouri 

N. Carolina 

St. John*s 

S. Carolina 

Temple 

Utah 

Wash. & Lee 
Wisconsin 



University Library 
Volumes per Student 

57 

78 

113 

52 

51 

56 

51 

52 
101 

43 

70 

34 

67 

175 

55 



Law Library 
Volumes per Student 

310 

165 

290 

157 

120 

223 

214 

357 

256 

106 

123 

242 

303 

227 

212 



73 'M. Gallagher, The Law Library in a N*ew Law School . 1 Tex. Tech. L. 

Rev. 21, 27 n. 14 (1969) . 

• 

33 M. Gallagher, supra at p. 29. In 1967 only three out of 23 categories 
of library book purchases had an average price above that of law books, in 
1969 only one out of 23 categories cut priced law books, and in 1970 only 3 
of the 23 categories were more expensive. The average price for law books 
In 1970 was 41% higher than the average for all book categories. 199 Pub- 
lishers* Weekly, Feb. 3, 1971 at p. Si. 
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faculties find It Important: to play a very active roie in shaping law 

library policy. Accordingly, a 1957 survey showed that in 3 out of 5 

schools reporting, the selection of the law librarian was treated as a 

law school matter; In 4 out of 5 schools reporting, the law librarian's 

salary was treated as a law school matter; the presentation of the law 

library budget was a law school matter in two-thirds of the schools 

reporting; and law library hours were a law school matter at over two — 

8 1 

thirds of the schools reporting. 



V. 

ARGUMENI 

1. Preliminarily . - 

In traditional terms, this axrJLcus brief supports a 
single plant or departmental type unit for law faculty. Congress 
was aware of the need for such a separate voting unit for a particular pro- 
feasional group when it adopted the Ubor Management Relations Act of 1947,®^ 



81 

AALS, Anatomy of Modem Legal Education at p. 432 C1961). 

82 

In Bumnarizlng the Conference agreement. Senator Taft stated: 

’*The House Bill did not contain any definition of the term 'professional 
employees,' although section 9(f)(3) thereof recognized the principle 
embodied in section 9(b) of the Senate amendment by permitting profess- 
ional personnel to have voting units of their own in representational 
cases." (Emphasis supplied) N'LRB, Legislative RLscot:;.' of the Labor 
Management Relations Act of 1947, at p. 1537 (1948). 

The Senate Report on the original bill, in discussing the amend- 
ments respecting professional employees, stated chat section 9 would "require 
separate voting units of professional employees." (Emphasis supplied.) 

Id. at p. 425. 

29 . 
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and the cases and decisions clearly hold that it Is appropriate to place 

different groups of professionals In separate voting units even though 

83 

all work for a single employer. 

The principle of the Taft~Hartiey amendments respecting professional 

employee units was stated In the House Conference Report as "to give 

groups of employees having common characteristics and interests different 

from those of the more numerous metobers of a proposed unit a greater free- 

• 1' 

dom of choice in selecting their representatives. . . . And the Senate 

Report on the original version of Senator Taft's bill specified that the 

new provisions respecting professional employees were in recognition of the 

professional employees' interests in maintaining certain professional 
85 

standards . 

It is the position of this amicus brief that law school pro- 
fessors constitute a group which shares common characteristics and have interests 
quite different from those of other university professors»by far the more numerous 
Tneidbera of the proposed unit. The special Interests of the law faculty, 
moreover. Include the maintenance of the standards of the legal profession. 



^ ^estinghouse Klee trie Corn , v. N.L.P-.B . , 236 F.2d 939, 9 43, (3d Cir. 1956); 
Douglas' AJLreratt Co . « 157 NLB3 79l 0-966) ; WestinKhouse Air Brake Co . , 121 NLRB 
636 (1958); We.stem Electric Co ., 98 NLRB 1018 (1952). See also, Royal Globe, 

Ins. Co ., 29-RC-1081, 1969 CCH NLRB. Dec. 920,695 (Mar. 19, 1969) where Regional 
Director Kaynatd placed different groups of lawyers in separate voting units. 

Legislative History of the Labor Management Relations Act of 
1947, at P..551 (1943). 

®^Id. at p. 417. 
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Therefore* the Intent of the Act, as described above, will be carried 
out only If the Board rules that professors of law constitute 
a preferred unit in elections involving university faculty. 

2. Applicable Criteria . - 

An essential task in resolving the instant issue Is to ascertain the 
correct criteria for separating out a particular group from a larger group 
of professionals. The broad guidelines for making rhat distinction are pro- 
vided by the legislative history of the ''professional option" provisions of 
section 9, discussed above: Does the particular professional group have 

common characteristics; does the particular professional group have interests 
different from the professionals In the more numerous unit which has been 
proposed; and would a separate unit for tlie particular professional group 
serve to maintain the distinctive standards of that profession? 

Additional, and more detailed, guidance is provided by the Board's 
prior decisions in professional, plant and departmental unit cases. An 
e x a mi nation of those decisions reveals that the Board has recognized a 
separate professional, plant or departmental unit as the preferred voting 
unit where the following factors manifested a distinctive community of interest: 

Ca) Lack of Functional Integration The Board tends to establish 

separate units where there Is little or no integration in the functional 

86 

responsibilities of the several groups of employees. Functional integr- 
ation of an operation provides a basis for projecting the extent to which 
there will be job related Interpersonal contact and a sense of mutual 



86 E.l. Dupont De Nemours . 162 MLRB A13, 419-420 (1966) . 



31. 



396 




Identity between the oenaers of the various proposed uiiics. Perhaps even 
more iaportantly, the extant of functional integration Indicates the 
potential viability of a voting unit for bargaining purposes - that is, 
whether a particular unit can suster oeaningful bargaining leverage - and 
the degree to which the bargaining behavior of a separate unit will dis- 
rupt the work activities of med>ers of a larger or other separate unit. 

Cb) Separate Sense of Identity . A realistic opportunity to collectively 
organize and establish aeaningful collective bargaining goals is fostered 
by a sense of mutual identity anongst the unit metnbers. For this reason, 
a separate bargaining unit is preferred where a group has a separate and 
distinctive sense of identity. The Board seeks to ascertain the mutuality 
or separateness of employee identity in making its voting unit determina- 
tions by examining a nunfcer of factors. Included is the nature of the 

87 

differences or similarities in job skills and functions. The lack of 
permanent interchange or temporary job transfers arc additional factors 

88 

frequently used by the Board in weighing the quality of mutual identity . 
Differences in benefits policies amongst professional, departmental or 
plant groups suggest that there will be an accompanying lack of mutual 
identity. Dissimilarities in employee background and training will also 

.^ ^Comell University , 183 IILRB So. 4 (1970); Ladlsh Co .. 173 NLRB No. 5 
(1969); Arnold Constable Corp .. 150 NLRB 788 (1965); Standard Oil Co .. 107 
NLRB 1524 (1954). 

o o 

Empire State Sugar Co .. 166 NLRB 31 (1967) aff’d, 401 F.2d 559 
(2d Ctr. 1968); Dcuglas Ai rcraft Co., 157 NLRB 791 (1966); Georgia-Pacific 
Corporation , 156 NLRB 946 (1966). 

89 

Parke Davis & Co .. 173 NLRB No. 53 (1968); Empire State Sugar Co ., 



supra. 
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reduce the likelihood of a mutual sense of Identity. 

91 

vlth respect to differences in employee licensing requi r eir.cn ts . Differ* 

ences in Job progression criteria and patterns provide yet another indicator 

92 

that there my be an absence of a sense of muCuallty of identity. And* 

atlll another indicator used by the Board Is the extent to which work 

93 

schedules vary between the two groups of employees in question. 

(,c) Physical Proximity of Work Situs . Physical separation of the 

• • 

work situs, too, contributes to the Boards evaluation that a separate 

94 

professional, departmental| or plant type unit is preferable. Physical 
separation is a relevant criterion for much the same reason as is lack 
of a sense of mutuality of identity. In addition, lack 

of physical proximity posca serious problets to the organizational opportuni- 
ties for different groups of employees. The specification of the "plant unit” 
as one of the enumerated unit categories In section 9(b) of the Act demon- 
strates that Congress viewed the characteristic of the physical separateness 
of the work, situs as particularly significant. 

Cd) Degree of Unit Autonomy . Decision making, autonomy Increases the 
likelihood that a unit will have distinctive terms and conditions to collectively 
negotiate and Independent bargaining interests to be served by a bargaining 
agent. Further, the degree of autonomy will influence the extent to which 
one group of employees must depend on another group for bargaining effective- 
ness. It will also Influence the prospect that tlia bargaining conduct of 



9Q 

La dish Co ., supra note 87; Standard Oil Co ., Ibid. 

^ ^arka Davis & Co . , supra note 89 . 

^‘" (ieorgla-Pacific Corp ., supra note 39; Parke Davis & Co . , supra note 89; 
Douxlas Aircraft , supra note 88. 

^ ^arke -Davis & Co ». supra note 89. 
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^Parke-Davls & Co ■ , supra note 89; Douglas Aircraft Co., supra note 88, 



one group will or will not have direct consequances tor the other; 

that is, for an autonomous eitployee group, a separate unit provides 

the most meaningful opportunity to negotiate effectively on a collective 

basis. Tnerefore, the presence of auconoc>' strongly Indicates that a ' 

95 

separate unit will be preferred. 

A nudber of factors which the Board traditionally examines, in determining 
whether a separate professional, deparcmental or plant unit will be pre- 
ferred, provide insight into the extent to which the unit is autonomous. 

These factors include whether there is independent control over recruit- 

96 

ment and hiring in the unit; whether the group is separately super- 

97 98 

vised; and whether the group has a different work schedule. Bar- 

99 

gaining history provides still another item in the Board's evaluation. 

And, factors such as Job progression patterns and comparitive compen- 
sation benefits are relevant to evaluating the extent of autonomy as well 
as in weighing the mutuality of Identity. 

3. Appllentton of the Criteria . - 

It should be apparent from the portrayal contained in Parc IV of 
this brief that those who teach In an accredited school of law 

^ ^tropolltan Life Ins. Co . , 156 NLRB 1408 (1966) . 

^ ^Ladish Co ., supra note 87,* Douglas Aircraft Co ., supra note 88. 'f' 

07 

Georgia-Pacific Corp ., supra note 88; Parke Davis & Co ., supra 
nots 89. 

^ ^arke Davis & Co ., supra note 89. 

99 

Georgia-Pacific Corp ., supra note 68. 

. ■ ' u 
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are neobers of a dlstlncclva profeaslonal group - professors of law. 
Certainly there can be no question but that the lav school faculty 
satisfies the criteria of constituting a group "having conmon character^ 
Istlcs". Froa the detailed description provided In Part IV, It Is equally 
clear that the law faculty oeets the complete array of tests 
used by the Board to establish that It la a group with significant 
Interests vhldi are different froa those of the more numerous group, 
tihe university faculty. 

(a) I.ack of Functional Integration . University faculties can and 
do function without a faculty of law; lav faculties can and do function 
without a university faculty. Perhaps the acid test In this regard 
ou^t to be what the Impact of a work stoppage In either unit would have 
upon the other unit's operations. In the event of a work stoppage in the 
law school, the remainder of the university could continue to function on 
a business au usual basis. The same would be true for the law faculty's 
ability to function in the event of a work stoppage amongst tiie rest of 
the university faculty. In fact, due to acadewlc calendar differences, 
thla state of affairs presently exists for abort periods of time on an 
annual basis at a majority of the nation's accredited law schools. 

Further, peat experience shows that the law faculty la a viable 
bargaining unit while operating on its own. Though the university can 
function with the law school closed, a most valtiahle and visible dlnan*> 
Sion of the university's social contributions are dependent on the lav 
school's actlvltlss. Accordingly, operating from the strength of Its own 

“°Sea Part IV ii 1,3,9,10 of this brief. 

^®^Saa-Part IV § 3 of this brief. 



4C0 



35. 



/ 




r 



position, th <2 law faculty h.is tradicic’'.'iliy been able to cocaand superior 

lC2 



faculty, librnry and physical rescurccs. 

The Board has previously placed functionally different professionals, 
such, as p.ursiis,^^^distii;ctive type* of engineers^^^and lawyers, outside 
of a larger unit of professional erployeos. Consistent with that pre- 
cedent, the Board should new find ctiat lav faculty mea^sers, be- 
cause of their functional distinctiveness, should be placed in a separate 
voting unit. 

(b) Separate Sense of Identity . As previously noted, law 
teachers identify strongly with each other and are sosr.swhat removed in their 
relationships with netfcers of other faculties. This sense of separate 
identity is reinforced by the law faculty's characrecistically different 



1Q2 

See Part IV SS 2,5,10 of this brief. 

^^ \^estinghou3e Air Brake Co .« 121 MJIB 636 (1958); V/estlnghouse 
Electric C oro.. il2 NLRB 590, 591 (1955); Standard Oil Coopanv, 107 NLB^ 
1524 (1954). 
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Douglas Aircraft Co .. 157 NLRB 751 (1566); '.'estlnghouse Air Brake 
Co. , supra note 103. Compare, The Ryan Aeronautical Co.. 132 NLRB 1160 
(1961) . 

105 , . 

U astingnouse Air Brake Co . , :<upra note 103; Lugberr.en's Mutual 
Casualty Co .. ;5 NLRB iUl (1946). In Air Line Pilots Ass'n ., 97 NLRB 
929 (1951), the Board establisned a vocinr.; unit consisting of 3 lawyers, 

2 engineers and a statistician. No one pucitioned for a separate unit 
of the lawyers or a separate unit of the er.gineers, end the Board did not 
discuss the question of whether lawyers and engineers belong in the same 
unit. 
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See footnote 35, and accompanying text. 
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type of acadonic background‘*’'^and vorV. eiqjerie.'ice,^^^ 
practicing professioo,^^^ and the lav faculty’s separata pfor.otional criteria, 
proraotlonai^and salary schedules Further, the separate and unique teach” 

113 

ing experience shared by a law faculty adds to this sense of separate identity, 
as does the distinctiveness of the particular group of students with whom law 
teachers are In daily contact. Itoreovcr, operating out of separate facili- 
ties, ^^^utilizlng an incopendent and unique library, and coning with Che par- 
ticular problc(£S of the law school curriculum, ^^^all contribute to the law 
teacher’s separate sense of identity. To convert this to the standard indus- 
trial relations tettainology , u*e night say that the law teacher has special 
training for a special trade, exercises a unique set of shills, and applies 
these skills in a different sort of environment to a different type of raw 
vatecial, producing a special and unique product. It is no wonder that the law 



footnotes 17-23, and accorpanylng text. 

108 

See footnotes 15-16 and 28, 28a, and accompanying text. 

pp.. 26-27 of this brief. It eight be noted, in this connection, 
that unlike che part-time teachers in C.V*. £osJ:_Ccnter of lone Island I’ntv . , 

198 HLRB Ho. 109 (1071), the pact-time la*J taachcr's chlic full-tine function la 
not teaching. :xather it is law practice. (Sae footnotes 37-40, and accompany- 
ing text.) Through their relationship with the law facuLtv, therefore, part- 
time law teachers help to dr».' legal education into even closer comunion with 
the practicing profession. 

^^See footnotes 24 and 25, and accompanying text, 
footnotes 25-28, 3o, and accompanying text. 

112 

See footnotes 29-34, and accompanying text. 

•^^^See Part IV 57 of this brief. 

114 

See Part IV 5G of this brief. 

115 

See Part IV §2 of this brief. 

^^See Part IV 5 10 of tliis brief. 

Part IV 59 of this brief. 



402 



37. 



/ 



0 



c 



ERIC 



faculty has a separate and Independent sense of identity. 

In its separate sense of identity, the law faculty is at least as 
distinctive and apart from the rest of the university faculty as were the 
sales and service engineers separate! and apart from the production er,c:ineers 
in Westinghouae Air Brake Company , 121 L.'LRB 636 (1958) , v/here that group was 
placed in a separate Voting unit by the Board. The law faculty's separate 
sense of identity is surely much greater than that of the members of the 
different departmental units allowed in the Arnold Cons table case;^^^ and it 
is at least equivalent, in its intensity of distinctiveness, to that of the 

nurses, lawyers and engineers given separate voting units in a variety of 

j 4 • 119 

decisions . 

The law faculty by their training, function and responsibilities have 
a separate professional sense of Identity emanating from their joint pro- 
fessional status - - they are laenbers of both the teaching profession and 
the legal profession. Thus, the law professor's attempt to preserve that 
special professional Identity presents the very kind of need to which Congress 

was responding v/hen it adopted the Taft-Hartley provisions concerning professio- 
120 

nal employees. To reject the contention of this brief would accomplish the 
result condemned in Westinghouse E lectric Corp. v. NLRB , 236 F,2d 939, 943 (3d 
Clr. 1956), where the court reasoned that acceptance of the position that all 
professionals should be in one unit would result in the negation of many recog- 
nized professional groups characterized by their speciality . . . .’ Therefore, 
the Board should recognize the separate unit of law faculty as preferred. 

( c ) Physical Distinctiven ess and Separation of the V?or k Situs . 

Law teachers work in a different library, typically teach in different class- 
rooms, and are housed in an office complex xjhich is separate from that occupied 



^^®150 i'lLRB 788 (1965). 
119, 
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See footnotes 103-105, supra. 

See footnotes 84 and 85, and accompanying text, 
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by the rest of the university's teachers. Almost always these facilities are 

in a separate building, often in a corner of the campus, and fairly frequently 

121 

they are removed a considerable distance from the central campus. 

In the jargon of academe, the term 'separate physical plant'" is often 
used in describing a building which houses a separate academic unit. Inasmuch 
as the law school is almost always a ‘separate physical plant,’ the plant unit 
analogy is particularly appropriate in analyzing the merits of giving prefer- 
ence to the law faculty as a separate voting unit. 

(d) Degree of Unit Autonomy . Law faculties traditionally have a very high 
122 

degree of autonomy. Partly this is due to the functional distinctiveness of 
the law school, partly it is attributable to historical development, and partly 
it is a result of the numerous unique attributes of legal education and law 
teachers . 

That law faculties typically have a great deal of operational and planning 

autonomy can be appreciated by considering that they normally operate out of 
X2 3 X2 A 

separate plants, "^manage their own library, work under separate academic 
calendars use their own faculty recruitment and promotional standards 



121 



See Part IV §2 of this brief. 
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See Part IV §A of this brief. 
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•"See Part IV 52 of this brief. 
124, 



See Part IV §10 of this brief. 
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See Part IV §3 of this brief. 
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See Footnotes 15-28, and accompanying text, 
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operate on a special compensation schedule, determine the standards for stu- 

128 129 

dent admission and for the awarding of degrees, utilize a distinctive 

131 132 

pedagogical methodology, structure their own curriculum and courses, deal 

directly with a special public, to which it may at times pay greater heed than 
to the university itself, ^^\nd select their own chief administrative officer^'^^' 
The law faculty’s high degree of autonomy reflects the fact that its in- 
terests are different from those of the larger faculty group — the university - 
wide faculty. Further, its autonor^’ demonstrates that the law faculty has a 
very practical basis for its sense of separate identity and that it is fully 
capable of operating as a separate, independent and viable bargaining unit with- 
out causing any extraordinary disruption or hardship to the functioning of the 
university . 

The manifest autonony of the typical law faculty far exceeds that found 

135 

to warrant a separate voting unit in past decisions. Accordingly, the exten- 
sive autononr/ of the law faculty impels a decision that a separate unit of 
law faculty should be preferred. 

4 . Dangers Inherent in Immersing the L aw Faculty VJithin a Larger Faculty Unit . 

The foregoing discussion should make it evident that all of the usual con- 
siderations in voting unit determination cases compel the result that a separate 

unit be preferred by the Board for the l£K7 faculty. But were the usual 
127 ~ 

See footnotes 29-34, and accompanying text. 

1 

See, e.g., Approved Association Policy §6-1 in AALS, Proceedings, 1965 
Ann. lleeting. Part One, at pp. 159-160. 

129 

See, e.g.. Approved Association Policy §6-2, supra n. 128 at p. 160. 

^^^See Part IV 57 of this brief. 

132 

See footnote 10 and Part IV §9 of this brief and accompanying text. 

133 

See footnote 14, and accompanying text and the fi^^al two paragraphs 
of Part IV §9 of this brief. 

134 

See footnote 12, and accompanying text. 

^^ ^Douglas Aircraft Company . 157 NLRB 791 (1966); Arnold C onstable Co .. 

150 IILRB 788 (1965). See also, Lumbermen’s i 'utual Casu a lty C o., 75 NLRB 1132 
(1948). 
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considerations the only ones involved in the present issue, the AALS might not 

have deemed it necessary to make this amicus appearance. ?.ather, there are at 

least two additional concerns respecting the instant issue which elevate the 

question to one of great urgency for an association dedicated to the purpose 

of improving the legal profession through legal education. 

Professor Donald Wollett is probably the nation's most experienced academic 

obseirver of unionizational activities in higher education. In a recent article 

he pointed out that to attract and retain quality faculty in a professional 

area such as law, "universities often find it necessary to prescribe lighter 

1 36 

work loads and larger salaries than those of other faculty groups . . . .' 
Reflecting on the Impact of a university-wide unit determination, he goes on to 
state; 

Collective bargaining agents tend to favor policies that treat all 
employees alike. ... If collective negotiations result in a reduc- 
tion in the favorable differentials enjoyed by professional school 
faculties, the ability of those schools to attract and retain quality 
faculty and to function at present performance levels will probably 
be diminished. I 

The AALS concurs in Professor Wollett *s prediction that negotiation on a 
university -wide unit basis will adversely affect the quality of legal education. 
Tliere is no good reason for risking that result inasmuch as the intent of Con- 
gress in promulgating §9(b) of the Act is more accurately served by preferring 
a separate unit for law faculty. 

Secondly, legal education (as, perhaps, all of higher education) is in 
a phase of considerable reappraisal and transition. The law faculties. 



136 

D. Wollett, The Status a nd Trends of C ollec tive N egotiations for 
Faculty in Higher Education . 197~lUisc. L. Rev7 2,~18. 

137 

■^'id. at pp. 18-19. 
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the bench, ucd the bar are all cctively engaged in this reevnlvation. 
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Encompassed In the current review; o£ legal education are such questions 

as the optimum duration of fortoal professional education in law; course 

and curriculum content; teachlns methodology; expansion, protraction or 

revision of clinical programs; the direction, tvjols and content of scholarly 

efforts in lax^; financial resources for legal education; budgetary priorities; 

and die relationship of law teaching and legal scholvirship to other academic 
139 

disciplines. Presently the locus of dectslonmaklng on matters of educa- 
tional and personnel policy In legal edacation is decentralized and indepen- 
dent of effective control by university administration. There are those 
(usually persons In university administration) who argue that the law schools 

should surrender a significant part of that autonomy and become more com- 

140 

prdienslvely. integrated into the university system. Law faculties, 
on the other hand, as the academic representatives of the legal profession, see 
many reasons to be cautious against submergence of their special and dis- 
tinctive role into a larger and more homogeneous group. 

A decision by the National Labor Relations Board to immerse the 
lav faculty Into the larger faculty uoit could well have the effect 
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of a fait acconpll respecting the role of the law school In a modem univer- 
sity. As we have seen, that decision could be quite detrimental to the 
quality of legal education. In any event, surely. If change In that relation- 
ship Is to come. It should result from a decision made by those entrusted 
with the responsibility for guiding legal education. 

A decision to Immerse the law school within the larger unlverslty- 
wlde faculty unit might well foreclose any further reappraisal of, or 
adjustment In, the la»7 school's role within the university and Its relation 
to the profession. Rather, such a determination x^ould tend to move that 
relationship In tlie specific direction of total submergence within the Univer" 
sity faculty. On the other hand, recognizing that the law faculty is a pre- 
ferred voting unit apart from the larger university faculty would permit con- 
tinued reappraisal and adjustment in the law school-university relationship. 



VI. 

CONCLUSION 

From the foregoing. It is clear that the Board will most accurately 
effectuate the intent of Congress, most closely adhere to Its prior decisions, 
and most effectively respond to the needs and interests of higher 
education and academic training in the legal profession, by determining 
that a separate unit of law faculty Is the preferred voting unit 
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LAW SCHOOLS AND THE UNIVERSITIES f 

Edward H. Levi * 

I suppose it is true that in an important sense law schools today 
are stronger than they ever have been. Students are becoming 
plentiful. A sufficient number of them are attractive, well balanced, 
and marketable. Three years of ordinary growth and loss of sleep will 
make them look the way law offices think entering law clerks sliould 
look. In some Instances their geographical distribution is likely to be 
such as to give them good points in some employer’s eyes. He likes 
home grown products if they are the right kind. He also likes to pull in 
the best from faraway places. On top of that, the lad by then may 
have been a law clerk to a Supreme Court Justice. Many of the law stu- 
dents have high aptitude scores — a sufficient number to enable the quality 
law schools to vie with each other on their average and minimum scores, 
in a continuous effort to convince themselves that their students are really 
good. The drive, imagination, and tolerance of the students are wonder- 
ful. They enable the students to relish the sliniulating atmo.sphere of a 
closed society, which at times partakes of the sadistic flavor of an intel- 
lectual boot camp, and at other times is a grand theatrical performance 
in which every law professor is a Supreme Court Justice — U. S., that 
is. When the students come, they don’t read or write very well. This 
enables law school deans to make courageou.s speeches on this contro- 
versial topic. It also gives the law schools something to do, for the 
training which is offered is largely a training in reading and \yriting. 
Despite this training, complaints concerning the failure of entering 
students to read or write well evoke a sympathetic response from law 
firms, for they know that law graduates arc .similarly incapacitated. Of 
course, as night follows day, a certain number of law students will make 
the Law Review. From this group, future law professors will be picked. 
They become full professors very fast, because they are very bright, 

t Address delivered at tlio annual moctInR of (lie Association of Aniorlonn I.aw 
Soliools in Chicago, Illinois, on December 20, 10(U. 

• Provost, The University of Chlcnso. 

17 Journal of Ltsal Ed. No. 3 243 



411 



244 Journal OP Legal Education [Vol. 17 

j, ■ ; 

have good aptitude scores, make good grades, and, at the very least, were 
on the Law Review. , 

I assume this partial and unbalanced description will be taken for the 
loving caricature which it is intended to be. It is not easy to describe the 
modern university law school — ^partly prep school, partly graduate school 
— in part directed toward the intellectual virtues and the attributes of 
scholarship, and yet in main thrust the producer of technicians for a 
learned (and sometimes demi-learned) profession containing within 
itself many of the same contradictions and conflicts. I recall a talk, 
probably given for proselytizing purposes, by a most eminent law teach- 
er in which he referred in a matter-of-fact way to the “pecking order,” 
as he described it, among the law schools of the Ivy League. Since I 
was dean of one of the greatest law schools in the world in one of the 
greatest universities in the world, and that university did not even play 
intercollegiate football, I was at a momentary loss to understand what 
the Ivy League business had to do with the law or law schools. I was 
further puzzled because I had forgotten that his particular urban uni- 
versity was even in the Ivy League. But then with the ability to reason 
given to me through legal training, I realized this was the whole point. 
The finishing school or prep school attributes are still with us. But 
the result is not bad. The esprit and spirit of the modern law school are 
the wonder of many graduate departments and other professional schools. 
Indeed, recognizing the slowness with which education proceeds in the 
United States, we have created a liberal arts graduate program and 
have given to it a generalist professional thrust to justify an across-the- 
board attention to precision and structure within a common subject- 
matter. We have substituted the law for the classics. We are for the 
most part overwhelmingly interested in teaching, which to some extent 
sets us apart from other graduate areas. We are giving the modern 
counterpart of a classical education to many who will be the leaders of 
our country as well as of the Bar. The result is a powerful intellectual 
community in- which a continuous dialogue is not only possible because 
of the sameness of subject, but is insisted upon both because of the meth- 
od of instruction and the type of research which is expected and honored. 
The subject-matter may be that of the social sciences, but we are the 
inheritors of the humanistic tradition. We create structures and admire 
them. We initiate our students into appreciation and make artists of the 
best of them. We write book or court opinion reviews with enthusiasm or 
acrid distemper, which the layman misunderstands as somehow being 
conccined with the practical effects for good or bad of particular deci- 
sions. Poor layman. He does not understand that we are artists, not 
social planners. 
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If this description has any considerable element of truth in it, I think 
we must agree that the modern university law school (and I realize of 
course that not all modern law schools are in universities) could not so 
well exist outside of a university environment. At the very least the 
university has placed a protective cloak around the school. I think the 
result which has been achieyed is perhjips largely unintended, or at 
least has not been directly fgce’d. 

The motor power, of course, is still the thrust for the training in a 
profession. The Bar still regards the modern law school as the successor, 
not only in time but also in spirit, to the law office traineeship. The 
law faculties still worry most directly about the actual problems which 
graduates may face. The (ocus of law school discussions may be good, 
hard, tough actual problems, or problems thought to be so, no matter 
how far from reality they really are. But in truth this is a liberal arts 
education in structured reasoning. So far as subject matter is concerned, 
it could be cut down to two years, or, if this were really desired, it could 
be expanded to cover much more of the art of practice. Perhaps taking 
seriously the mission of the law school to train the elite citizen to par- 
ticipate in government within a democracy, including the governmental 
function of private practice, the education should — indeed must — expand 
to draw into itself the new knowledge of the social sciences. But change 
is difficult and our skepticism, which is our stock in trade anyway, is 
very great. We are the victims of our own success. We have a pro- 
tected oasis within the university community, and we are doing just 
fine. Moreover, I should say at once that the law school contribution to 
a university through the school’s adherence to the liberal arts tradition 
at the graduate level — a tradition of talk and skepticism and apprecia- 
tion, and its strong tradition of interest in instruction and concern for 
students — is very great. One can have a great university without a 
law school, because it has been done, but it must be much more difficult. , 

The modern university, mirroring many of the conditions of modern 
life, has changed a great deal in the last quarter-century. In the first 
place, it is apt to be very large not only in numbers of students and of 
faculty, but in the sheer number of transactions, financial or otherwise, 
which take place. Second, there has been an enormous change in the 
research environment of many universities, and to some extent what is 
meant by research. The large machines needed for important scientific 
research are expensive. A considerable portion of the budget of a uni- 
versity, between one-third and one-fourth in some instances, may reflect 
governmental support for research largely in the biological and physical 
sciences, and to some extent in the more behavioral aspects of the social 
sciences. Individual faculty become entrepreneurs for financial support, 
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and in one way or another become accountable for the time which they 
spend upon it. The weight of the jobs to be done and the evolving struc- 
ture of the modem university encourage the pulling away of faculty 
groups into more or less separate entities. And this comes at a time 
when a whole view of the university is desperately needed. 

The values represented in a university are still taken for granted. 
Among these are the pursuit of knowledge for the purpose of under- 
standing; the acceptance of the power of the free spirit of inquiry. But 
the modern condition appraises the productivity of the institution in terms 
of the numbers of students handled and the research which counts. 
Tliis is not a conflict between the scientifle and the humanistic spirit, as 
has been said, but whether cither will survive in strength the condition 
which has made possible the much-needed support of education and re- 
search in our day. That condition is the acceptance of the importance 
of education and research because of the material gains they make possible 
and because of their impact upon security. The inner spirit and the 
cultural values which provide the setting and the reason are not for- 
gotten, but neither are they much loved for their own sake. Perhaps 
they never are, and yet they are all-important. 

In this setting, the modem law school within a university community 
finds its position considerably altered. The law school as a graduate 
area is no longer particularly unique by virtue of its post-undergraduate 
status. There are many graduate areas, and graduate work is the as- 
sumed objective of a large proportion of undergraduate students. A 
recent study showed twenty-six per cent of the students in some large 
state schools and up to sixty-five per cent and seventy-two per cent in 
other selected colleges intending to go on to do graduate or professional 
study. Recent studies have been interpreted also (and I don't believe 
them) to suggest that Ph.D. and medical students are even brighter 
than law students. But what this says, and we all know it, is that some 
of the uniqueness of the law school by virtue of its post-graduate study, 
and the uniqueness of the bar itself, are diminishing. Lawyers after all 
were first important — and this was a long time ago — because they could 
read and write, not in the way law school deans now say they should, 
but barely. Now many people can read and write in the same way. 
Then they were unique because;, they . wefe the undoubted leaders in 
the community. They are still'among the leaders, but there are many 
professions which in some sense have taken over. Business itself has 
become a profession, and is gaining strong professional and well- 
supported schools. The lawyer now finds himself advising clients in 
industry who have had more schooling than he has had and who have 
been back for more high-level refresher courses than are available 
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in the law school world. Law schools are not unique either, to the 
extent that through their Association or otherwise they demand special 
recognition of their separatism, as, for example, on such an important 
matter that the law library be autonomous, whatever that means. 

Every area of the university is apt to demand the same kind of 
recognition in the flurry of centrifugal forces which have overtaken 
the modern institution of learning. What may be unique is that the 
law schools have relatively less financial means to go it alone than some 
of the other areas. Law schools do not get large federal financial 
grants, and the day when law schools could operate as large tuition- 
receiving institutions is probably vanishing. Even the competition of 
the Bar may not be the help to law school faculty salaries in that upique 
sense which may have been assumed. There is a lot of competition for 
physicists, mathematicians, economists, and, perhaps because of the 
speeches of law school deans, even English professors. I fear I am 
now distorting what should be the merit of the inner spirit and cultural 
values with somewhat crass material considerations. But if universi- 
ties are to be divided up for the benefit of those areas which bring the 
most money or have the greatest political power, I doubt the law schools 
will fare very well. 

These thoughts are not a newfound cloak to protect a professor of 
law on leave as a central administrator. I got them, mistakenly or 
otherwise, as a law school dean. Indeed, I was summoned along with 
some of my colleagues to appear before the Legal Education Section 
of the American Bar Association, which has some intimate connections 
with your organization, to show cause, as it were, why our school shotdd 
not be punished because our law library, while in fact quite separate, 
was part of the university system, and therefore not autonomous, and 
because of our recalcitrance in observing a university rule that we could 
not publish the separate law school faculty salary schedules. The faculty 
of which I was a member took the position it did because I think we real- 
ized that in the long run the strength of law schools would be greater 
to the extent they were part of the universities, and that separatist 
pressures upon universities weaken these institutions. I realize of course 
the public spirit and, to some extent, the provocations which have in- 
duced such separatist moves. But I suspect that at least now, or if 
not now, soon, the greater glory and the greater service is all the other 
way, and lawyers who so frequently are the guardians of the resources 
of our universities as well as of our law schools should be the first to 
recognize this. 

Just as lawyers conceive of themselves as generalists and frequently 
are, so law. professors move naturally io this same role within the uni- 
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vcrsity coiiiiiniiiily. They come armed with a discipline and a structure 
of ideas covering a vast area of human knowledge and related to im- 
mediate issues of social policy. It is of course true that law, perhaps 
in an effort to establish itself as scientific, has often tended to make 
policy issues a matter of value judgments to be decided by political 
processes and upon which much cannot be said in any disciplined way. 
But the value judgments then enter into the argument anyway, even 
though perhaps illicitly, and the important thing is that the dialogue in- 
cludes them. One might feel a little more comfortable about the role 
of the law schools in directing inquiry to social problems before they 
erupt into crises if, for example, on such matters as reapportionment we 
had been more concerned with the problem of urban and rural represen- 
tation prior to the recent decisions, and were not so frequently satisfied 
to be only critics of the Court. Our law schools are court-tied to a 
considerable extent. Too much so, undoubtedly. And we are talking 
court law, when our colleagues within the university community arc 
mistakenly grateful to us for discussing the underlying issues. They 
do not realize we are only talking law in a most narrow sense, and of 
course we aren’t. This suggests that somewhere within the University 
strucUire, and probably not the mission of only one school in particular, 
a continuing and structured dialogue ought to be fostered on important 
policy issues. Much of this role sometimes indirectly and frequently 
directly, is performed by the law schools, and it is a magnificent and 
unique contribution. Law schools also have the opportunity — and some- 
times they take it — to examine for law the consequences of apparent 
new knowledge and new teclmiques. One example is the research today 
which purports to show the overwhelming and perhaps defeating in- 
fluence of early childhood environment upon later adolescence and the 
adult years. How should our legal institutions, fashioned for the pro- 
tection of the family and also to protect the community, respond to these 
facts, if they are facts in a society which h#is mass delinquency and cul- 
tural deprivation? It is not, I think, sufficient for us to discuss only 
procedure, and to leave the substance to some unknown other discipline 
to pick up. A dialogue of values, in addition to our humanistic appre- 
ciation of our artistic creations of logic, is in fact within our tradition. 
It is one of the things which make us utyquely valuable to the univer- 
sity community. .• 

As institutions, the law schools and universities confront each other 
with their own way of doing things. I suspect each could learn with 
profit from the other. The law schools offer an example of a community 
within a faculty, and including the students — a community unfortunately 
increasingly rare in the large amorphous university where remoteness 
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ami sciiaralisns lias become the atmosplicre felt by all. The university, 
on the other liaml, increasingly backs the individual faculty nienibcr to 
liclp him go where his research runs, from one discipline to another if 
necessary, and without as many confining notions of what is a priori 
significant or achievable. The very sense of community which law 
schools have — and I hesitate to say this but I think it is true — have to 
some extent dampened the interest in new experiments and new direc- 
tions by individual faculty on their own, backed up by the kind of 
research support which in one way or another is made available* in other 
areas. And this indeed is strange with a subject as complicated and 
varied as law is, where the interdisciplinary work for one corner may be 
(|uitc irrelevant in its lesson for work in another. I don’t suppose it is 
significant in this respect that this association of law school professors 
is called an association of law schools. I should like to think that is a 
trick to compel the law schools to pay what otherwise would be our 
dues; yet the symbolism has some importance. Perhaps we should 
give less attention to what law schools do and give greater encourage- 
ment to law professors to do as they please. I realize, of course, that 
this is often done, but still the results from a little bit more might be 
surprising. 

When I was a law school dean I had to say (or so I thought) that 
law and law schools were of the greatest importance to the larger com- 
munity and to the universities of which they are a part. Now that I 
am in a sense free, I find that what I said was true. I had not fully 
realized, however, how intertwined the roles of law school and university 
were, nor had I appreciated that so much of the humanistic tradition 
is kept alive, in the professional course of liberal arts — which is the 
law. And that is the sense of values which, while so frequently formally 
eschewed, helps give the law schools their distinction. It is good to 
hope that the values and ways of life of law schools and universities 
will gain from each other. 
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Report of the Joint Conference on Professional 
Responsibility 

Professional Responsibility: A 
•.< ; Statement 

I. 

A profession to be worthy of the name must inculcate in its 
members a strong sense of the special obligations that attach 
to their calling. One who undertakes the practice of a profes- 
sion cannot rest .content with the faithful discharge of duties 
assigned to him by others. His work must find its direction 
within a lai-ger frame. All that he does must evidence a dedica- 
tion, not merely to a specific assignment, but to the enduring 
ideals of his vocation. Only such a dedication will enable him 
to reconcile fidelity to those he serves with an equal fidelity to 
an office that must at all times rise above the involvements of 
immediate interest. 

The legal profession has its traditional standards of conduct, 
its codified canons of ethics. The lawyer must know and respect 
these rules established for the conduct of his professional life. 
At the same time he must realize that a letter-bound observance 
of the canons is not equivalent to the practice of professional 
responsibility. 

A true sense of professional responsibility must derive from an 
understanding of the reasons that lie back of specific restraints, 
such as those embodied in the canons. The grounds for the 
lawyer’s peculiar obligations are to be found in the nature of 
his calling. The lawyer who seeks a clear understanding of his 
duties will be led to reflect on the special services his profession 
renders to society and the services it might render if its full 
capacities were realized. When the lawyer fully understands 
the nature of his office, he will then discern what restraints are 
necessary to keep that office wholesome and effective. 

Under the conditions of modern practice it is peculiarily nec- 
essary that the lawyer should understand, not merely the estab- 
lished standards of professional conduct, but the reasons under- 
lying these standards. Today the lawyer plays a changing and 
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increasingly varied role. In many developing fields the precise 
contribution of the legal profession is as yet undefined. In these 
areas the lawyer who determines what his own contribution 
shall be is at the same time helping to shape the future role of 
the profession itself. In the duties that the lawyer must now 
undertake, the inherited traditions of the bar often yield but 
an indirect guidance. Principles of conduct applicable to ap- 
pearance in open court do not, for example, resolve the issues 
confronting the lawyer who must assume the delicate task of 
mediating among opposing interests. Where the lawyer’s work 
is of sufficient public concern to become newsworthy, his audi- 
ence is today often vastly expanded, while at the same time the 
issues in controversy are less readily understood than formerly. 
While performance under public scrutiny may at times reinforce 
the sense of professional obligation, it may also create grave 
temptations to unprofessional conduct. 

For all these reasons the lawyer stands today in special need 
of a clear understanding of his obligations and of the vital con- 
nection between those obligations and the role his profession 
plays in society. 

II. 



In modern society the legal profession may be said to perform 
three major services. The most obvious of these relates to the 
lawyer’s role as advocate and counselor. The second has to do 
with the lawyer as one who designs a framewoi’k that will give 
form and direction to collaborative effort. His third service 
runs not to particular clients, but to the public as a whole. 



The Lawyer’s Service in the Administration and Development 

of the Law. 

The Lawyer’s Role as Advocate in Open Court. 

The lawyer appearing as an advocate before a tribunal pre- 
sents, as persuasively as he can, the faotg'and the law of the case 
as seen from the standpoint of his client’s interest. It is essential 
that both the lawyer and the public understand clearly the nature 
of the role thus discharged; Such an understanding is required 
not only to appreciate the need for an adversary presentation of 



119 



Association of American Law Schools 189 

issues, but also in order to perceive truly the limits partisan ad- 
vocacy must impose on itself if it is to remain wholesome and 
useful. 

In a very real sense it may be said that the integrity of the 
adjudicative process itself depends upon the participation of 
the advocate. This becomes apparent when we contemplate the 
nature of the task assumed by any arbiter who attempts to de- 
cide a dispute without the aid of partisan advocacy. 

Such an arbiter must undertake, not only the role of judge, 
but that of representative for both of the litigants. Each of 
these roles must be played to the full without being muted by 
qualifications derived from the others. When he is developing 
for each side the most effective statement of its case, the arbiter 
must put aside his neutrality and permit himself to be moved 
by a sympathetic identification sufficiently intense to draw from 
his mind all that it is capable of giving, — in analysis, patience 
and creative power. When he resumes his neutral position, he 
must be able to view with distrust the fruits of this identification 
and be ready to reject the products of his own best mental efforts. 
The difficulties of this undertaking are obvious. If it is true 
that a man in his time must play many parts, it is scarcely given 
to him to play them all at once. 

It is small wonder, then, that failure generally attends the 
attempt to dispense with the distinct roles traditionally implied 
in adjudication. What generally occurs in practice is that at 
some early point a familiar pattern will seem to emerge from 
the evidence ; an accustomed label is waiting for the case and, 
without awaiting further proofs, this label is promptly assigned 
to it. It is a mistake to suppose that this premature cataloguing 
must necessarily result from impatience, prejudice or mental 
sloth. Often it proceeds from a very understandable desire to 
bring the hearing into some order and coherence, for without 
some tentative theory of the case there is no standard of rele- 
vance by which testimony may be measured. But what starts as 
a preliminary diagnosis designed to direct the inquiry tends, 
quickly and imperceptibly, to become a fixed conclusion, as all 
that confirms the diagnosis makes a strong imprint on the mind, 
while all that runs counter to it is received with diverted atten-r 
tion. ■■ 
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An adversary presentation seems the only effective means for 
combatting this natural human tendency to judge too swiftly 
in terms of the familiar that which is not yet fully known. The 
arguments of counsel hold the case, as it were, in suspension 
between two opposing interpretations of it. While the proper 
classification of the case is thus kept unresolved, there is time 
to explore all of its peculiarities and nuances. 

These are the contributions made by partisan advocacy during 
the public hearing of the cause. When we take into account the 
preparations that must precede the hearing, the essential quality 
of the advocate’s contribution becomes even more apparent. 
Preceding the hearing inquiries must be instituted to determine 
what facts can be proved or seem sufficiently established to war- 
rant a formal test of their truth during the hearing. There 
must also be a preliminary analysis of the issues, so that the 
hearing may have form and direction. These preparatory meas- 
ures are indispensable whether or not the parties involved in the 
controversy are represented by advocates. 

Where that representation is present there is an obvious ad- 
vantage in the fact that the area of dispute may be greatly re- 
duced by an exchange of written pleadings or by stipulations 
of counsel. Without the participation of someone who can act 
responsibly for each of the parties, this essential narrowing of 
the issues becomes impossible. But here again the true signifi- 
cance of partisan advocacy lies deeper, touching once more the 
integi’ity of the adjudicative process itself. It is only through 
the advocate’s participation that the hearing may remain in 
fact what it purports to be in theoiy: a public trial of the facts 
and issues. Each advocate comes to the hearing prepared to 
present his proofs and arguments, knowing at the same time 
that his arguments may fail to persuade and tfiat his proofs may 
be rejected as inadequate. It is a part of his role to absorb these 
possible disappointments. The deciding tribunal, on the other, 
hand, comes to the hearing uncommitted. It has not represented 
to the public that any fact can be proved, that any argument is 
sound, or that any particular, way of s^ti^ a litigant’s case 
is the most effective expression of its meritej^ ' 

The matter assumes a very different aspect when the deciding 
tribunal is compelled to take into its own hands the preparations 
that must precede the public hearing. In such a case the tribu- 
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nal cannot truly be said to come to the hearing uncommitted, 
for it has itself appointed the channels along which the public 
inquiry is to run. If ah unexpected turn in the testimony reveals 
a miscalculation in the design of these channels, there is no ad- 
vocate to absorb the blame. The deciding tribunal is under a 
strong temptation to keep the hearing moving within the bound- 
aries originally set for it. The result may be that the hearing 
loses its character as an open trial of the facts and issues, and 
becomes instead a ritual designed to provide public confirmation 
for what the tribunal considers it has already established in pri- 
vate. When this occurs adjudication acquires the taint affect- 
ing all institutions that become subject to manipulation, present- 
ing one aspect to the public, another to knowing participants. 

These, then, are the reasons for believing that partisan advo- 
cacy plays a vital and essential role in one of the most funda- 
mental procedures of a democratic society. But if we were to 
put all of these detailed considerations to one side, we should 
still be confronted by the fact that, in whatever form adjudica- 
tion may appear, the experienced judge or arbitrator desires and 
actively seeks to obtain an adversary presentation of the issues. 
Only when he has had the benefit of intelligent and vigorous ad- 
vocacy on both sides can he feel fully confident of his decision. 

Viewed in this light, the role of the lawyer as a partisan ad- 
vocate appears, not as a regrettable necessity, but as an indis- 
pensable part of a larger ordering of affairs. The institution 
of advocacy is not a concession to the frailties of human nature, 
but an expression of human insight in the design of a social 
framework within which man's capacity for impartial judgment 
can attain its fullest realization. 

When advocacy is thus viewed, it becomes clear by what prin- 
ciple limits must be set to partisanship. The advocate plays his 
role well when zeal for his client’s cause promotes a wise and in- 
formed decision of the case. He plays his role badly, and tres- 
passes against the obligations of professional responsibility, 
when his desire to win leads him to muddy the headwaters of 
decision, when, instead of lending a needed perspective to the 
controversy, he distorts and obscures its true nature. 
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The Lawyei'’s Role as Counselor. . 

'• Vital as is the lawyer’s role in adjudicationj it should, not be 
thought that it is only as an advocate pleading in open court 
that he contributes to the administration of the law. The most 
effective realization of the law’s aims often takes place in the 
attorney’s office, where litigation is forestalled by anticipating 
its outcome, where the lawyer’s quiet counsel takes the place of 
public force. Contrary to popular belief, the compliance with 
the law thus brought about is not generally lipserving and nar- 
row, for by reminding him of its long-run costs the lawyer often 
deters his client from a course of conduct technically permissible 
under existing law; though inconsistent with its • underlying 
spirit and purpose. 

Although the lawyer serves the administration of justice in- 
dispensably both as advocate and as office counselor, the demands 
•imposed on him by these two foies must be sharply distinguished. 
The man who has been called into court to answer for his own 
actions is entitled to a fair hearing. Partisan advocacy plays 
its essential part in such a hearing, and the lawyer pleading his 
client’s case may properly present it in the most favorable light. 
A similar resolution of doubts in one direction becdfnes inap- 
propriate when the lawyer acts as counselor. The reasons that 
justify and even require pai tisan advocacy in the trial of a cause 
do not grant any license to the lawyer to participate as legal ad- 
viser in a line of conduct that is immoral, unfair, or of doubtful 
legality. In saving himself from this unworthy involvement, 
the lawyer cannot be guided solely by an unreflective inner sense 
of good faith ; he must be at pains to preserve a sufficient de- 
tachment from his client’s interests so that ha remains, car'able 
of a sound and objective appraisal of the. propriety of whac his 
.client proposes to do. 



2 . . ; •: 

The Lawyer as One Who Designs the .F^meworlc of , 

• • • Collaborative 'Effort.'-’- V'"‘ ' . ^ 

In our society the great bulk of human relations are set, not 
by governmental decree, but by the voluntary action of the affect- 
ed parties. Men come together to collaborate and to arrange 
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theii’ relations in many ways : by forming corporations, part- 
nerships, labor unions, clubs and churches; by concluding con- 
tracts and leases; by entering a hundred other large and small 
transactions by which their rights and duties toward one an- 
other are defined. 

Successful voluntaiy collaboration usually requires for its 
guidance something equivalent to a formal charter, defining the 
terms of the collaboration, anticipating and forfending against 
possible disputes, and generally providing a framework for the 
parties’ future dealings. In our society the natural architect 
of this framework is the lawyer. 

This is obvious where the transactions or relationship pro- 
posed must be fitted into existing law, either to insure legal en- 
forcement or in order not to trespass c^gainst legal prohibitions. 
But the lawyer is also apt to be called upon to draft the by-laws 
of a social club or the terms of an agreement known to be unen- 
forceable because cancelable by either party at any time. In 
these cases the lawyer functions, not as an expert in the rules 
of an existing government, but as one who brings into existence 
a government for the regulation of the parties’ own relations. 
The skill thus exercised is essentially the same as that involved 
in drafting constitutions and international treaties. The fruits 
of this skill enter in large measure into the drafting of ordinary 
legal documents, though this fact is obscured by the mistaken 
notion that the lawyer’s only concern in such cases is with pos- 
sible future litigation, it being forgotten that an important part 
of his task is to design a framework of collaboration that will 
function in such a way that litigation will not arise. 

As the examples just given have suggested, in devising char- 
ters of collaborative effort the lawyer often acts where all of 
the affected parties are present as participants. But the lawyer 
also performs a similar function in situations where this is not 
so, as, for example, in planning estates and drafting wills. Here 
the instrument defining the terms of collaboration may affect 
persons not present and often not born. Yet here, too, the good 
lawyer does not serve merely as a legal conduit for his client’s 
desires, but as a wise counselor, experienced in the art of devis- 
ing arrangements that will put in workable order the entangled 
affairs and interests of human beings. , . . . • 

Ass'n.Am.Law Schools 1958 Proceedlnga— 13 



424 



194 



Association op American Law Schools 



8 . 

The Lawyer^s Opportunities and Obligations of Public Service. 

Private Practice as a Form of Public Service. 

There is a sense in which the lawyer must keep his obligations 
of public service distinct from the involvements of his private 
practice. This line of separation is aptly illustrated by an inci- 
dent in the life of Thomas Talfourd. As a barrister Talfourd 
had successfully represented a father in a suit over the custody 
of a child. Judgment for Talfourd’s client was based on his 
superior legal right, though the court recognized in the case at 
bar that the mother had a stronger moral claim to custody than 
the father. Having thus encountered in the course of his prac- 
tice an injustice in the law as then applied by the courts, Tal- 
fourd later as a member of Parliament secured the enactment 
of a statute that would make impossible a repetition of the re- 
sult his own advocacy had helped to bring about. Here the line 
is clearly drawn between the obligation of the advocate and the 
obligation of the public seiwant. 

Yet in another sense, Talfourd’s devotion to public service 
grew out of his own enlightened view of his role as an advocate. 
It is impossible to imagine a lawyer who was narrow, crafty, 
quibbling or ungenerous in his private practice having the con- 
ception of public responsibility displayed by Talfourd. A sure 
sense of the broader obligations of the legal profession must 
have its roots in the lawyer’s own practice. His public seiwice 
must begin at home. 

Private practice is a form of public service when it is con- 
ducted with an appreciation of, and a respe’ct for, the larger 
framework of government of which it forms a part, including 
under the term government those voluntary forms of self-regu- 
latioii already discussed in this statement. It is within this 
larger framework that the lawyer must seek the answer to what 
he must do, the limits of what he may do. , 

. * ' * ' 

Thus, partisan advocacy is a. form of public service so long 
as it aids the process of .adjudication; it ceases to be when it 
hinders that process, when it misleads, distorts and obfuscates, 
when it renders the task of the deciding tribunal not easier, but 
more difficult. Judges are inevitably, the mirrors of the bar 
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pi-acticing befoi’e them; they can with difficulty rise above th? 
sources on which they must depend in reaching their decision. 
The primary responsibility for preserving adjudication as a 
meaningful and useful social institution rests ultimately with 
the practicing legal profession. 

Where the lawyer serves as negotiator and draftsman, he ad- 
vances the public interest when he facilitates the processes of 
voluntary self-government; he works against the public inter- 
est when he obstructs the channels of collaborative effort, when 
he seeks petty advantages to the detriment of the larger process- 
es in which he participates. 

Pi’ivate legal practice, pi’opei’ly pursued, is, then, itself a pub- 
lic service. This reflection should not induce a sense of compla- 
cency in the lawyer, nor lead him to disparage those forms of 
public service that fall outside the normal practice of law. On 
tlie contrary, a pi’oper sense of the significance of his role as 
the representative of private clients will almost inevitably lead 
the lawyer into broader fields of public service. 

The Lawyer as a Guardian of Due Process. 

The lawyer’s highest loyalty is at the same time the most in- 
tangible. It is a loyalty that runs, not to persons, but to pro- 
cedures and institutions. The lawyer’s role imposes on him a 
trusteeship for the integrity of those fundamental processes of 
government and self-government upon which the successful 
functioning of our society depends. 

All institutions, however sound in purpose, present tempta- 
tions to interested exploitation, to abusive short cuts, to corrod- 
ing misinterpretations. The forms of democracy may be ob- 
served while means are found to circumvent inconvenient con- 
sequences resulting from a compliance with those forms. A 
lawyer recreant to his responsibilities can so disrupt the hearing 
of a cause as to undermine those rational foundations without 
which an adversary proceeding loses its meaning and its justifi- 
cation. Everywhere democratic and constitutional government 
is tragically dependent on voluntary and understanding coop- , 
eration in the maintenance of its fundamental processes and 
forms. 
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It is the lawyer’s duty to preserve and advance this indispensa- 
ble cooperation by keeping alive the willingness to engage in it 
and by imparting the understanding necessary to give it direc- 
tion and effectiveness. This is a duty that attaches not only to 
his private practice, but to his relations with the public. In 
this matter he is not entitled to take public opinion as a datum 
by which to orient and justify his actions. He has an affirma- 
tive duty to help shape the growth and development of public 
attitudes toward fair procedures and due process. 

Without this essential leadership, there is an inevitable tend- 
ency for practice to drift downward to the level of those who 
have the least understanding of the issues at stake, whose expe- 
rience of life has not taught them the vital importance of pre- 
serving just and proper forms of procedure. It is chiefly for 
the lawyer that the term "due process” takes on tangible mean- 
ing, for whom it indicates what is allowable and what is not, who 
realizes what a ruinous cost is incurred when its demands are 
disregarded. For the lawyer the insidious dangers contained 
in the notion that "the end justifies the means” is not a matter 
of abstract philosophic conviction, but of direct professional 
experience. If the lawyer fails to do his part in educating the 
public to these dangers, he fails in one of his highest duties. 

Malting Legal Services Available to All Who Need Them. 

If there is any fundamental proposition of government on 
which all would agree, it is that one of the highest goals of so- 
ciety must be to achieve and maintain equality before the law. 
Yet this ideal remains an empty form of words unless the legal 
profession is ready to provide adequate legal representation for 
those unable to pay the usual fees. • 

At present this representation is being supplied in some meas- 
ure through the spontaneous generosity of individual lawyers, 
through >legal aid societies, and — ^increasingly — through the 
organized efforts of the bar. If those who stand in need of this 
service know of its availability, and their is in fact ade- 
quately met, the precise mechanism.-by which, this service is pro- 
vided becomes of secondary importance. It' is of great import- 
ance; however, that both the impulse to render this service, and 
the plan for making that impulse effective, should arise within 
the legal profession itself. 
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The moral position of the advocate is here at stake. Partisan 
advocacy finds its justification in the contribution it makes to 
a sound and informed disposition of controversies. Where this 
contribution is lacking, the partisan position permitted to the 
advocate loses its reason for being. The legal profession has, 
therefore, a clear moral obligation to see to it that those already 
handicapped do not suffer the cumulative disadvantage of being 
without proper legal representation, for it is obvious that adju- 
dication can neither be effective nor fair where only one side is 
represented by counsel. 

In discharging this obligation, the legal profession can help to 
bring about a better understanding of the role of the advocate 
in our system of government. Popular misconceptions of the 
advocate’s function disappear when the lawyer pleads without 
a fee, and the true value of his service to society is immediately 
perceived. The insight thus obtained by the public promotes 
a deeper understanding of the work of the legal profession as 
a whole. 

The obligation to provide legal services for those actually 
caught up in litigation carries with it the obligation to make 
preventive legal advice accessible to all. It is among those un- 
accustomed to business affairs and fearful of the ways of the 
law that such advice is often most needed. If it is not received 
in time, the most valiant and skillful representation in court may 
come too late. 

The Representation of Unpopular Causes. 

One of the highest services the lawyer can render to society is 
to appear in court on behalf of clients whose causes are in dis- 
favor with the general public. 

Under our system of government the process of adjudication 
is surrounded by safeguards evolved from centuries of experi- 
ence. These safeguards arc not designed merely to lend for- 
mality and decorum to the trial of causes. They are predicated 
on the assumption that to secure for any controversy a truly 
informed and dispassionate decision is a difficult thing, requir- 
ing for its achievement a special summoning and organization 
of human effort and the adoption of measures to exclude the 
biases and prejudgments that have free play outside the court- 
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cS’ is1ina°bIP^/n f ? unpopular 

reprLenf Hm u competent lawyer courageous enough to 

of its meaning ifv!^ chance to have his day in court loses much 
vLv Wnrnf handicapped from the outset by the 

arP^-Jipn^ of prejudgment our rules of evidence and procedure 
are intended to prevent 

by Ihe^niibHp disfavor because of a misunderstanding 

lus sfn P representing it is ob 

to his cZf>, f •' attaching 

fnv M readily understood service where the un- 
it ire^ssenti^ ^ justified. 

opiSoT thaf tep a-T "^holesome development of public 
opinion that the disfavored cause have its full day in court 

Tef' WhpJ^ fV °f representation by compLnt coun^ 

procLset of r confidence in the fundamental 

processes of government is diminished. 

hnnii individual lawyer should feel himself 

rcrnate^Vm^H^ iJPresentation of unpopular causes must 

main a matter for individual conscience. The legal nrofes- 

“o™' obligaS wS “ 

Sm4ent bpT^ r\ ^ appointing one of its members to 
repiesent the client whose cause is in popular disfavor the 

™T'S discharge an obligation incnmb^t 

on it, but at the same time relieve the individual lawyer of the 
stigma that might otherwise unjustly attach to his appearance 
on behalf of such a cause. If the courage and the initiative of 
the indivKlual lawyer make this step unnecessary, the legal pro- 
fessmn should in any event strive to promote ^nd matetain a 
moral atmosphere in which he may render this service without 
ruinous cost to himself. No member of the bar should inS 
n public criticism of another lawyer because he has undertaken 
the lepresentation of causes in general disfavoi*. Every mem 
ber of the profession should, on the contrary, do what he c^n 
to promote a public understanding of the service rendered bv 
the advocate in such situations. ^ 
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The Lawyer and Legal Reform. 

There are few great figures in the history of the bar who have 
not concerned themselves with the reform and improvement 
of the law. The special obligation of the profession with respect 
to legal reform rests on considerations too obvious to require 
enumeration. Certainly it is the la^vyer who has both the best 
chance to know when the law is working badly and the special 
competence to put it in order. 

Where the lawyer fails to interest himself in the improvement 
of the law, the reason does not ordinarily lie in a lack of percep- 
tion. It lies rather in a desire to retain the comfortable fit of 
accustomed ways, in a distaste for stirring up controversy with- 
in the profession, or perhaps in a hope that if enough time is 
allowed to pass, the need for change will become so obvious that 
no special effort will be required to accomplish it. 

The lawyer tempted by repose should recall the heavy costs 
paid by his profession when needed legal reform has to be ac- 
complished through the initiative of public-spirited laymen. 
Where change must be thrust from without upon an unwilling 
bar, the public’s least flattering picture of the lawyer seems 
confirmed. The lawyer concerned for the standing of his pro- 
fession will, therefore, interest himself actively in the improve- 
ment of the law. In doing so he will not only help to maintain 
confidence in the bar, but will have the satisfaction of meeting 
a responsibility inhering in the nature of his calling. 

The Latoyer as Citizen. 

Law should be so practiced that the lawyer remains free to 
make up his own mind how he will vote, what causes he will 
support, what economic and political philosophy he will espouse. 
It is one of the glories of the profession that it admits of this 
freedom. Distinguished examples can be cited of lawyers whose 
views were at variance from those of their clients, lawyers whose 
skill and wisdom made them valued advisers to those who had 
little sympathy with their views as citizens. 

Broad issues of social policy can and should, therefore, be ap- 
proached by the lawyer without the encumbrance of any special 
obligation derived from his profession. To this proposition 
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there is, perhaps, one important qualification. Every calling 
owes to the public a duty of leadership in those matters where 
its training and experience give it a special competence and in- 
sight. The practice of his profession brings the lawyer in daily 
touch with a problem that is at best imperfectly understood by 
the general public. This is, broadly speaking, the problem of 
implementation as it arises in human affairs. Where an ob- 
jective has been selected as desirable, it is generally the lawyer 
who is called upon to design the framework that will put human 
relations in such an order that the objective will be achieved. 
For that reason it is likely to be the lawyer who best understands 
the difficulties encountered in this task. 

A dangerously unreal atmosphere surrounds much public 
discussion of economic and political issues. The electorate is 
addressed in terms implying that it has only to decide which 
among proffered objectives it considers most attractive. Little 
attention is paid to the question of the procedures and institu- 
tional arrangements which these objectives will require for 
their realization. Yet the lawyer knows that the most difficult 
problems are usually first encountered in giving workable legal 
form to an objective which all may consider desirable in itself. 
Not uncommonly at this stage the original objective must be 
modified, redefined, or even abandoned as not being attainable 
without undue cost. 

Out of his professional experience the lawyer can draw the 
insight needed to improve public discussion of political and 
economic issues. Whether he considers himself a conservative 
or a liberal, the lawyer should do what he can to rescue that dis- 
cussion from a world of unreality in which it is assumed that 
ends can be selected without any consideration of means. Ob- 
viously if he is to be effective in this respect, the lawyer cannot 
pemit himself to become indifferent and uninformed concerning 
public issues. 

Special Obligations Attaching to Particular Positions Held by 

the Lawyer. 

No general statement of the responsibilities of the legal pro- 
fession can encompass all the situations in which the lawyer 
may be placed. Each position held by him makes its own peculi- 
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ar demands. These demands the lawyer must clarify for himself 
in the light of the particular role in which he serves. 

Two positions of public trust require special mention. The 
first of these is the office of public prosecutor. The manner iii 
which the duties of this office are discharged is of prime im^ 
portance, not onl^ b'ecause the powers it confers are so readily 
subject to abuse',’ but also because in the public mind the whole 
administration of justice tends to be symbolized by its most 
dramatic branch, the criminal law. 

The public prosecutor cannot take as a guide for the conduct 
of his office the standards of an attorney appearing on behalf 
of an individual* client. The freedom elsewhere wisely granted 
to pax-tisan advocacy must be severely curtailed if the px’osecu- 
tor’s duties ax’e to be propexdy discharged. The public px’osecu- 
tor must recall that he occupies a dual role, being obligated, on 
the one hand, to furnish that adversary element essential to 
the informed decision of any controversy, but being possessed, 
on the other, of important governmental powers that are pledged 
to the accomplishment of one objective only, that of impartial 
justice. Where the px’osecutor is recreant to the trust implicit 
in his office, he undex’mines confidence, not only in his profession, 
but in govexmment and the very ideal of justice itself. 

Special fiduciary obligations are also incumbent on the lawyer 
who becomes a x’epresentative in the legislative branch of gov- 
ernment, especially where he continues his private practice after 
assuming public office. Such a lawyer must be able to envisage 
the moral disaster that may x'esult from a confusion of his role 
as legislator and his role as the representative of private clients. 
The fact that one in this position is sometimes faced with deli- 
cate issues difficult of resolution should not cause the lawyer to 
forget that a failure to face honestly and courageously the moral 
issues px’esented by his position may forfeit his integrity both 
as lawyer and as legislator and pervert the very meaning of X’ep- 
resentative government. 

Mention of special positions of public trust should not be tak- 
en to imply that delicate moral issues ax’e not confronted even 
in the coux’se of the most humble private practice. The lawyer 
deciding whether to undertake a case must be able to judge ob- 
jectively whether he is capable of handling it and whether he 
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can assume its burdens without prejudice to previous commit- 
ments. In apportioning his time among cases already under- 
taken the lawyer must guard against the temptation to neglect 
clients whose needs are real but whose cases promise little finan- 
cial reward. Even in meeting such everyday problems, good 
conscience must be fortified by reflection and a capacity to fore- 
see the less immediate consequences of any contemplated course 
of action. 

III. 

To meet the highest demands of professional responsibility 
the lawyer must not only have a clear understanding of his du- 
ties, but must also possess the resolution necessary to carry into 
effect what his intellect tells him ought to be done. 

For understanding is not of itself enough. Understanding 
may enable the lawyer to see the goal toward which he should 
strive, but it will not furnish the motive power that will impel 
him toward it. For this the lawyer requires a sense of attach- 
ment to something larger than himself. 

For some this will be attainable only through religious faith. 
For others it may come from a feeling of identification with the 
legal profession and its great leaders of the past. Still others, 
looking to the future, may find it in the thought that they are 
applying their professional skills to help bring about a better life 
for all men. 

These are problems each lawyer must solve in his own way. 
But in solving them he will remember, with Whitehead, that 
moral education cannot be complete without the habitual vision 
of gi-eatness. And he will recall the concluding words of a fa- 
mous essay by Holmes: 

, Happiness, I am sure from having known many suc- 
cessful men, cannot be won simply by being counsel for 
great corporations and having an income of fifty thou- 
sand dollars. An intellect great enough to win the prize 
needs other food besides success. The remoter and 
more general aspects of the law are those^hich give it 
universal interest. It is through them th^if you not only 
become a great master in your -calling, but connect your 
subject with the universe and catch an echo of the in- 
finite, a glimpse of its unfathomable process, a hint of 
the universal law. 
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1 ne Black Law Student 



A problem of fidelities 
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There is one lawyer for every 637 persons 
in the United States, but only one black 
lawyer for every 7000 blacks. Many changes 
—in attitudes, in curricula, in objectives — 
need to come before that blatant inequity 
is reduced. The author earned a law degree 
from Harvard, taught at the University 
of Iowa, and toured Southern campuses 
for qualified black law-school candidates 
to accumulate the facts and impressions 
(hat make up this singular study of the 
lough choices that face the blacks 
who need the law and the whites who run 
(he machinery that produces lawyers. 



T O return to the South causes a black man to 
feel both proud and embarrassed. The pride 
comes when he assesses tlie fruits of his mi* 
^Tation and recognizes what he presently is; and 
tlic embarrassment comes later, during his stay, 
when he becomes aware that he is seeking, in the 
niinds of the people he left there, some remem- 
*>rance of what he was. I went back as a recruiter 
law students and tried to recall myself as I had 
almost four years before, when I first began 
*0 consider the law. In a black college, not nearly 
adequate but bulging with identity, I sat and 
diought about it. 



I remember that a man from Howard Law 
Stiiool came and looked at my grades, and then 
’^'sured me that there was money enougli for me 
ml room enough for me if I wanted to go. I 
*nnsiilered it. 1 found some Blackstone and read. 
^t‘0111 someplace, perhaps from my reading of 
^•nlsworthy, came the idea that lawyers began by 
heading Blackstone. A man from Stanford Law 



School came recruiting, and I told him that I had 
already read some Blackstone. He laughed, and 
said that there was money enough and room 
enough at Stanford for me. I felt pretty damn im- 
portant. Then a man came down from Harvard, 
an extremely kind man, who looked at my grades 
and at a part of my mind, and then said there 
might be money enough and room enough for me 
at Harvard. And a month later a letter came which 
offered me a seat that, but for the fact that the 
nation’s conscience had been pricked, might very 
easily have been filled by an eager genius. I felt 
very valuable. 

Four years later, armed with what had been 
offered me, I went back to the South looking for 
myself, and for students for the Iowa Law School. I 
looked in ten black colleges, but I did not find my 
face on the students I saw and I did not hear my 
questions in their voices. Today the campuses are 
tight. Students are attempting a lonely, painful, 
seemingly uncertain assessment of themselves. The 
times have helped them to know their worth, in 
spite of the deficiencies in their academic prepara- 
tion, and the questions-they put to me were not 
the ones I asked four years ago, 

“How is law school relevant to the immediate 
needs of the black community?” a sun-shaded, 
dashikied senior at North, Carolina A & T asked. 

“If I knew the whole answer to that,” I told 
him, “I would have an office in Washington 
now.” 

But, characteristically, he did not laugh; and I 
knew that a quip would not be good enough. And 
so I fell back on the documents. I told him that 
blacks constitute over lo percent of the national 
population, but only one percent of the National 
Bar Association. I said that there is one lawyer for 
every 637 persons in the United States, but only 
one black lawyer for every 7000 black persons. I 
noted that half of the blacks in the country live in 



byJamesAlanM^Pherson 




435 



93 



the South, but only 15 percent of the black lawyers 
practice there. To astonish him further with statis- 
tical evidence of why he was needed, I observed 
that in the South every black lawyer must serve 
28,500 black people. But more than this, in Mis- 
sissippi, there are only G black lawyers for a black 
population of 900,000. But still, I felt that this was 
not enough of an answer to his question; and I 
think that he must have felt my embarrassment 
because he did not press me further for an answer. 

“I don't want to go to a white law school," a 
junior at Southern University told me. "I plan to 
go to the law school here." 

He wants to be a corporate lawyer, he says, and 
he wants to make money. He is being honest, and 
he knows that the only real equality is economic 
equality. Again there is a painful, irrepressible 
question to avoid. With all its dedication, with all 
its intellectual resources straining, the Southern 
University Law School will never be able to guide 
this junior to the money-mills of Wall Street, 
where he wants to be. But how could I tell him 
this without offending the very delicate sense of 
racial pride so important and sensitive and protec- 
tive to all of us? 

"Why don't you want to go to a white school?" I 
asked tlic unavoidable question. 

"I know what happens to black students in 
them," he said. "They get so lonely they go crazy. 
I'd rather stay here." 

"At the better law schools the Wall Street firms 
come and beg black students to apply for jobs," I 
told him. 

"I want to stay in my own community." 

"For how long?" I asked. He did not answer. "I 
went to a white law school, and I survived it," I said. 
"I'm still black and I’m still sane." 

He sat looking at me, and his eyes were so close 
to accusation that I almost felt compelled to add, 
"I think." 

If I had had the time and the words and the 
necessary hard rationality, I would have attempted 
to prove to him that it is possible to endure, main- 
tain a sense of oneself, and even do well at a white 
law school. But i was not certain of what the real 
problems were. And I was equally uncertain of 
whether I truly believed what I wanted to tell him. 
So I offered no explanations, no personal ex- 
periences for illustration, and he finally went away 
while I waited for more seniors to come in. They 
came, but the same question came back at me; and 
I was itiJJ unable to make a sufficient answer. Why 
should some of these students fear attending a 
white law school, one that was actively recruiting 
them with special considerations and the promise 
of a monied future? What are they afraid of losing? 

The obvious answer is, of course, their identity. 
But having said that, one must admit that the 
question is still unanswered. There are layers, very 
delicate, almost imperceptible levels, to this iden- 

94 



tity problem. One must consider, individually, the 
legal profession, the vocabulary of the times and 
its effects on certain members of the black minoriu 
group, the black law student, his law-school envi. 
ronment, his reaction to it, and its reaction to him. 



I am often told by militant friends that law is a 
racist profession. And the use of this emotive 
word is not totally inaccurate, it is argued, be- 
cause its meaning can be refined to suggest that the 
study of law assumes a certain affinity for and a cer- 
tain fidelity to already existing economic, political, 
and, to some extent, cultural institutions. And these 
institutions were shaped, for the most part, by mem- 
bers of the majority group for the benefit of their 
group. This is not to suggest that the focus of the 
legal profession is fixed and incapable of serving 
the interests of other cultural groups, but rather 
that ethnic groups which are politically and eco- 
nomically below the majority group cannot take a 
similar view of the profession as a protective dis- 
cipline or of the lawyer as a protector of vested 
interests. This comfortable position can be enjoyed 
only by those who have vested interests for lawyers 
to protect. Members of the black community, for 
example, may view the law as nothing more than a 
weapon with which they can effect certain sodal 
changes, forge room for themselves on the social 
scale,, and create some vested interests in the in- 
stitutions already established by the majority 
group. 

The area of civil rights and civil liberties has, 
historically, been the only level of the legal system 
on which blacks have had some direct impact or 
have claimed a vested interest. Most black lawyers 
have operated in the courts, but courtroom litiga- 
tion is only a very small part of the legal arena, 
and most white lawyers spend very little time 
there. In the larger society, the lawyer works for 
firms, great and small; for business, and for govern- 
ment: three areas which only recently have made 
any sort of job offers to the relatively small number 
of blacks with legal training. To oversimplify the 
point, one might say that in the past the white 
lawyer has been able to walk out of law school 
into what one might call his father's firm, while 
the black lawyer has usually had to make his liv- 
ing on the fringes of the preserves maintained by 
the large cultural group. One might even call him 
the real ambulance-chaser of the legal profession. 

The black minority has not yet developed its 
own institutions to the extent necessary for equal 
participation, competition, and interest in a society 
which can never really respect or assimilate a mi- 
nority group without developed economic, politi- 
cal, and cultural foundations. Blacks, apparently, 
have only recently come to the realization that in- 
dependent growth IS essential before there can^be 
any talk of real equality. This is why there is' at 
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present a massive drive to promote black business 
(or better, black capitalism) ; this is why blacks are 
HUeuipliiig to fill as many political offices as are 
available; and this is the reason behind the great 
surge, oil every level of black society, to claim and 
develop everything which contributes to a sense of 
culinrul identity. Perhaps because of a historic con- 
reiitration on constitutional law by black lawyers 
as a method of forging room for this development, 
01 perhaps because of riots or intimations of a pos- 
>ii)ie race war, the larger society is slowly making 
loom for, or is at least willing to open its in- 
stitutions to, certain educated minority members. 
And, between the recent assertions of the black 
i»roup and the recent willingness of established 
white institutions to "open” and admit competent 
blacks lies the very first level of the black law stu- 
dent’s “identity problem.” 

When most blacks were excluded from the major 
law schools and the major receptacles of good legal 
iraining, the idea of black cultural identity wa^ 
easily maintained, perhaps as one of the advan- 
tages of the disadvantages. But with the best law 
schools recruiting and with more job opportunities 
available, and since there are not nearly enough 
black firms or businesses to accommodate potential 
);radiintes, the black law student has a torturous de- 
cision to make: should he work for an institutional 
order in which his people do not yet have a sound 
enough investment to make his work relevant to 
dieir needs, or should he strike a compromise with 
himself— with certain of the skills he has acquired 
Hiiicli have made him serviceable to the in- 
uitiitioiis of the greater culture— and return to a 
|KK)r, black community, where there is much build- 
ing to be done, to do what those black lawyers who 
«lid not have his options were forced to do? The 
'kills have been developed by the time he com- 
pletes his studies; the money is tempting; and who 
lan condemn the black lawyer who chcx)ses the 
fnost financially profitable option? There are those 
*0 whom the sense of social obligation, the idea of 
^ truly equal black minority, is more worthwhile. 
'Vhilc the black student is just as eager to learn 
d»e law as his white classmates, I suspect that all 
‘hiring law school he must consider these options. 

T he whole movement to recruit black stu- 
dents for legal training grew out of a recog- 
nition that there was a serious under- 
’^presentation of black lawyers in the national bar, 
*nd a very serious shortage of black lawyers in the 
y^iiili. Prior to 19G4, there were very few black col- 
graduates entering the major law schools. One 
' 1 ^ die obstacles whicii kept them out, if we ignore 
moment the reputedly poor educational facil- 
of many Southern black colleges, wai their in- 
‘hility to perform well on the Law School Admis- 
I'cst (calletl I^AT). A respectable score, I 



understand, is G50 to 700. Every testec is given 200 
points for signing his name, but somehow, black 
students have managed to score ns low ns 314. 

However, working from the assumption that test 
scores do not necessarily predict how well a person, 
any person, may do in law school, the American 
Bar Association, the Association of American Lavsr 
Schools, the National Bar Association, and the 
Law School Admission Test Council joined to- 
gether in 1968 to sponsor the Council on Legal 
Education Opportunity (called CLEO) , The 
stated aim of the Council was to help "culturally 
deprived” college juniors— blacks, Mexic;in-Ameri- 
cans, and American Indians— to consider law as a 
profession and to apply to law schools. One of the 
better ideas of the council was to recruit additional 
students for the profession and leave the consid- 
eration of their LSAT scores to the law schools 
which might accept them. 

As early as 1965, Harvard Law School, with 
financial backing from the Rockefeller Founda- 
tion, had attempted to judge the abilities of black 
law-school applicants by setting up a “Special Sum- 
mer Program.” This experimental program was 
modeled, on a much smaller scale, after the actual 
academic conditions of the Harvard Law School; 
and forty juniors and a few seniors from Southern 
black colleges were given introductory courses 
somewhat like those taught to first-year law stu- 
dents and competed with white students in courses 
in the Harvard Summer School. Most of the forty 
students did well; in fact, there were three A’s and 
quite a few B’s reported from the summer school 
courses, although it is interesting to note that one 
of the students suffered a nervous breakdown at 
the end of the session. Still, the Special Summer 
Program was successful. By 1968, there were four 
such programs being conducted: at Emory Univer- 
sity in Georgia, at the University of Colorado at 
Denver, at UCLA, and at Harvard. Professor Da- 
vid W. Robinson of the University of Texas Law 
School, who taught in the CLEO program at 
Emory during the summer of 1968, concluded that 
"the LSAT is presently useless as a predictor of 
law school performance for graduates of Negro col- 
leges. I can't tell you why,” he said, “but I am 
trying to find out.” 

To ensure a steady flow of black students into 
law schools, which now welcome them with open 
arms and wallets, the Council on Legal Education 
Opportunity has requested funds from the Office of 
Economic Opportunity. CLEO estimated that it 
would need approximately $2,500,000 to help fi- 
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nnncc a miniimiin target group of 500 blacks, In- 
dians, and Mexican-Amcricans through law school 
*973« This figure does not include tuition, which 
CLEO hoped miglit be contributed by the law 
schools themselves, or through funds raised by 
them. And altiwugh even this minimum sum has 
not yet been raised, it is safe to assume that many 
more black students will have to face mentally 
exhausting study pressures and psychologically ex- 
liausting environmental pressures. How students re- 
act to tJieir studies, I believe, is directly related to 
how well they endure these pressures. And it is with 
certain of these pressures that I am concerned here. 

3 rt has always bothered me that three very bright 
black students, two from excellent Ivy League 
colleges and the third from one of the best 
ack colleges, flunked out after our first year at 
Harvard, while those of us from black colleges of 
rather dubious academic repute managed to sur- 
vive. One of the men obviously preferred to read 
literature much more than to read law. The other 
two had a very keen sense of obligation to what 
was called in those days “the civil riglits move- 
ment." Both had been highly active in civil rights 
affairs before coming to law school— in fact, one 
man came to Harvard directly from a Mississippi 
jail— and both worked in civil liberties organiza- 
tions at the law school during that first year. All 
three men had had extensive experience in pre- 
dominantly white situations. They studied, they at- 
tended classes, they discussed the issues, like all of 
us; but at the end of the first year their final 
grades required the faculty to send them away. Did 
they really study, or did they actively, perhaps 
painfully, go through the motions of studying 
without the desire to digest what was before them? 
Were they psychologically prepared to give them- 
selves over entirely to the study of civil procedure, 
contracts, thirteenth-century property law, and the 
ponderous history of the English legal system? 
Here one must consider the word ‘‘relevance.** 

Were these two men looking for some immediate 
relationship between subjects which required most of 
their time and tlic social situations which they had 
agreed to leave for a while? If one assumes that 
they sincerely sought relevance, it is possible to see, 
or at least to speculate on, why they did not suc- 
ceed during that first year. The answer seems 
simple: they failed to recognize that the study of 
law has no immediate relevance to the black com- 
munity. It is almost pure study. The real relevance 
comes only after the period of training, when the 
individual student has to decide for himself what 
role he wants to play with the tools he has ac- 
quired. At this point, it seems to me, the law be- 
comes most relevant. But it is not the duty of the 
school or the professors to make it meet the needs 
of the black minority; the duty belongs, as it al- 



ways has, to the individual law student. He must 
create or advance the relevance he calls for. But for 
those who cannot endure tlirec years witliout an 
answer, for those who cannot rationalize the long- 
range relevance of the necessary bread-and-butter 
courses, there is little possibility of devotion to 
subjects that promise nothing immediate but re- 
quire nothing less tlian the highest fidelity. And 
the counterfidelity of the black student, suggested 
by sucli words as “relevance’’ and “black,” some- 
times keeps him at an unhealtliy distance from 
that which the academic situation requires as the 
object of all his affections. Thus, there is a dual 
fidelity: one dictated by the study itself and the 
other by a sense of cultural obligation and the 
mood of the community. 

This ambivalence, if it can be called that, seems 
to be tlic product of the student’s reaction to con- 
siderations that are externally imposed on liim. In 
essence, it is a reaction to die mood of the black 
people beyond the campus and a reaction to his 
sense of the white people wlio surround him on 
the campus. If, for example, consideration of the 
words “black” and “relevance” causes him to mea- 
sure the significance of his studies against the 
significance of the more active roles taken by other 
blacks far removed from the academic life, the stu- 
dent will, logically, turn to his peers— law stu- 
dents, black and white— for some reinforcement; 
some indication that his choice of intellectual 
weapons was a correct one. For, in reality, he has 
chosen to make his emotional reactions secondary 
to his intellect. But if his peers, his white class- 
mates especially, jchoose to reinforce his emotional 
assessments and ignore those made by his intellect, 
the student will, inevitably, go through a period of 
self-doubt, guilt, and re-evaluation of the commu- 
nity’s conception of him. To support this general- 
ization, I offer an example. 

O ne December night a black girl who had en- 
tered law school during my second year tele- 
phoned me at 2 a.m. and said that she was, at 
that moment, running around in the basement of 
the graduate women's dormitory in her gym suit. 
She wanted to go for a walk, and I dressed and 
met her at the dormitory. She is a brilliant girl, 
and at that time she was what some of the more 
aware black students at the law school called “the 
Black Hope’* (meaning that she was one of the few 
blacks whom the faculty expected to m<ake Law Re- 
view after exams). She had attended one of the 
best colleges in the country, had made Phi Beta 
Kappa, and had many of us, both black and wliite 
students, just a bit envious of her rumored LS AT 
scores. Already there were stories floating around 
the campus of her well-reasoned comments in class:^^^ 
She had just joined the Black Law Students' Asso- 
ciation, which was formed that year, and was 
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ihc (inic more active on its behalf than its founder. 
$\\c was doing exceptionally well, and yet she 
(onld not sleep at niglu. 

*‘no yon think Tin stnrknip or snobbish?** she 
jiked me as we walked. 

••No;*Isaid.*‘Why?'* 

*'Soinc of titc girls in the dorm say that/' she 
uid after a while. 

\Vc went on to a restaurant and had coffee, and 
^•niched a fistfight. 

“What do you think of the whites?** she asked. 

I gave my opinions. Then I asked, “Are you hav- 
ing trouble with them?** 

Her answer was evasive and suggested that her 
ideas were being polarized and that she was begin- 
ning to question the fidelities which had brought 
her, an opeti, mild-mannered person, as far as law 
uliool. I attempted to be wise by observing that 
attending law school was like moving into an all- 
wliitc neighborhood: one is interested in the house, 
Jsaid, not the neighbors. 

I began to watch her after that night, and I be- 
j»aii to notice her transition from a happy, gregar- 
ious person to a tight, brooding creature of fantas- 
tic racial sensitivity. If she had been comfortable 
in an almost-white situation before coming to the 
hw school, which was the impression she gave at 
first, site was now becoming more and more con- 
idoiis of her blackness. During her second year she 
kcame increasingly active in the Black Law Stu- 
dents* Association; she moved out of the dormitory 
)nd into an apartment with two other black girls 
a white girl, but the white girl soon moved 
<mt. At one point she stopped attending classes. 
Sometimes, when I caught sight of her on campus, 
die would be so preoccupied that I would have to 
loiich her before she spoke. 

And so I was not really shocked, a little over a 
?car after our December walk, when she told me 
dial she was leaving law school. 

“Why are you leaving?** I asked while following 
into a bank. 

**This is a racist place,** she said. 

“Of course it is,** I said. “But you came for the 
**^iee. Blacks are working on degrees at the Uni- 
versity of Mississippi.** 

"1 don't want it,** she said. “I just want to get 
*^iil of tliis place tonight.** I offered my best wishes 
*nd left her to close her account. 

Ihc fact that she left in the middle of the school 
'ear caused the faculty some concern because, un- 
the tlu*ee men who liad left after their first 
slie had already demonstrated her ability to 

Well. Perhaps she was right when she said that 
* law school is a racist place: I would not at- 
*^ipl to argue that it is not because there are too 
people and loo much diversity of attitudes. 
I think that it would be safe to say that the 
had never been “all black** before that first 
and that the motivation to adopt this atti- 



tude was partially voluntary and partially caused 
by those peculiar animals called white liberals. 
The fact that the girl found a good number of her 
friends among whites during her first year, and the 
fact that she was violently opposed to any sort of 
contact with them just a year later, suggests that 
whites complicate the overall ''identity problem** 
of the black student by supplying the wrong kind 
of reinforcement. 



T o me, there are two kinds of liberals: the 
type of fellow who would take off his coat 
in a snowstorm and put it around my 
shoulders, and the type of fellow who would cau- 
tion me to wear a coat against the snow. And I 
prefer the latter to the former simply because he is 
real and may be genuinely concerned over my 
keeping warm, whereas the former is concerned 
with suffering from the cold himself for my benefit. 
At best the liberal is a well-meaning, socially ac- 
tive, sympathetic person; at worst he is a constant, 
convenient whipping boy for blacks who may have 
need of some sort of scapegoat. But much more 
than this, the serious liberal may function as an 
external reminder to blacks tliat they are out of 
their proper cultural environment; and some of 
the more fawning liberals seem to enjoy noting 
that they have taken upon themselves the obliga- 
tion to make blacks comfortable in that alien cul- 
ture. This self-imposed obligation only fosters a 
sense of specialness for those reluctant beneficiaries 
of well-intentioned paternalism. And the attempts, 
to maintain a controlled environment tend to 
make a black man feel that he can never become 
just another law student, or d competitive face in 
the academic crowd. 

The word “liberal/* like the words “racist** and 
“black,** is impossible to define adequately because 
of the many levels of meaning invested in it. The 
black student who has no working definition can 
only fix certain types of activity with the label, ac- 
tivity which could range from an almost patholog- 
ical concern for the welfare of black students to the 
insidious practice of cornering a single black per- 
son at a party, sometimes special parties, with the 
inevitable inquiry: “How does it feel?** The real 
test of a white law student*s friendship and respect 
for the intellectual abilities of his black classmate, 
I believe, is indicated by the types of subjects on 
which he solicits the ideas of the , black. If the 
source of all his questions is ultimately a hunger 
for ideas on racial matters when both students are 
studying the same^ subjects, perhaps having the 
same difficulty and deeding the benefit of some 
mutual intellectual exchange, it is a fair assump- 
tion that the white student sees no further into the 
black student than his skin and may have little 
respect for his intellect or his ideas of what tlie law 
is all about. 
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Chnractcristically, the liberal seldom gets mad; 
even wJien he has overwhelming justification, even 
when it would be much healthier (or both parties, 
black and white, to express some honest anger. 
This omission is a special kind of racism, special 
in the .sense that it refuses to recognize the human 
weakness of tlie black, his right to be wrong or 
petty or to have an offensive personality. The 
wliite who refuses to recognize this in the name of 
liberality is making a substantial contribution to 
an already tense situation because he is doing the 
very same thing as the racist-hunting black: he 
overlooks weaknesses that are necessarily human, 
denies a man the right to be only what he is and 
no more than that, and perpetuates his anxiety. 
This kind of white helps no one, least of all him- 
self, and only feeds the feeling of blacks that every- 
thing is being controlled for their benefit. The 
white student, or professor, who hesitates to criti- 
cize in class the sloppy reasoning of a black student 
keeps alive the idea that the black student is being 
subsidized, intellectually, and cannot be expected 
to meet the standards set for other students. 

Given over to the whims of this peculiar animal, 
is it any wonder that blacks attempt to establish 
some sort of separate cultural enclave, or semi- 
political grouping, as soon as they are in sufficient 
number on a white campus? For once they have 
accepted an unreal social life based on this sort of 
overintentioned paternalism, they have no choice 
but to become “kept** representatives for the mil- 
lions of blacks who have their own minds and 
their own ideas of how they want to live and what 
they are. In essence, the acceptance of this peculiar 
relationship subtly robs the student of his individ- 
uality and forces upon him a responsibility which 
he may have chosen to postpone for at least three 
years, or, perhaps, one that he has chosen to ignore 
altogether. The liberal, therefore, tends to remind 
the black law student of his dual fidelity. It. seems 
to me that if black law students are going to be 
constantly reminded of their racial obligations, a 
better alternative would be for them to remind 
themselves. And it seems that they have found a 
way to do it through the development of black 
cultural enclaves. 

While I doubt if the continued growth of Afro- 
American Student Associations could ease most of 
the frustrations caused by the black student's "iden- 
tity" problem, I do think that they make substantial 
contributions toward that end. Besides providing 
the black law student with some immediate focus 
for the legal skills he is acquiring, they also give 
him a sense of cultural pre.scnce on the white 
campus which helps to decrease feelings of isola- 
tion and loneliness. They are collective, cultural 
islands on which black students in a dubious tran- 
sition can pause and assess themselves, and their 
direction, before moving on. Also, they enable the 
black students, to have their own sphere of social 



activity, if they choose to, thus preserving tliem 
from what may be a very painful assimilation into 
the culture around them. Whether this self-segrega- 
tion is good or bad is a judgment beyond my com- 
petence. It can be said, however, that Afro organi- 
zations allow the students to maintain some sense 
of independence and perhaps reduce their feelings 
of specialness on a campus which, sometimes, views 
them as guests. Occasional cocktail parlies given by 
concerned faculty members are not sufficient; ami 
neither are tutors, liaison personnel, or group 
therapy meetings at which blacks can vent their 
frustration qn liberal professors and students. All 
of these attempts have behind them the suggestion 
of dependency, and there seems to be a very real 
relationship between the amount of anxiety among 
black students and the extent of the dependency 
they have on the whites who desire to help them. 
This feeling can be reduced only when there are 
enough blacks on white campuses to establish an 
interdependent, self-sufficient black community. 

A ny thorough discussion * of the academic 
/\ problems caused by the reaiiitment of 
i % black law students should, of necessity, 
come from the academic side of the desk. But cer- 
tain of them are essential to the problem under con- 
sideration here, and ought to be explored. Many 
black students are recruited by law schools, and in 
many cases LSAT scores and even freshman- and 
sophomore-year grades are not given primary con- 
sideration. In essence, the schools look only at the 
strongest indication of a black student’s ability in 
order to make their judgment of his prospects. If a 
student with serious academic handicaps is admitted, 
they expect that he will not do very well. The hope 
of most law schools is that the black student can 
manage to meet tiie minimum academic require- 
ments; that is all that is expected of him, ancl law* 
schools take every precaution to ensure that he is 
financially secure enough to devote most of his time 
to study. And to ensure that the students get the 
maximum benefit from their studies, some law 
schools supply tutors during the first year. While this 
is a very generous policy from an academic point of 
view, it sometimes serves to reinforce the studenfs 
feeling that he is special and that, in spite of his in- 
tentions and all his drive to compete with his 
white classmates, there is a presumption that he 
lacks the ability to function on his ow'n. And this 
presumption is especially painful for the black stu- 
dent who has a competitive college record and a 
fair LSAT score. In this situation it is jx)ssil>le for 
him to feel that he has been judged by the pre- 
sumption and is being pushed, unfairly, into an 
intellectually embarrassing category. 

During my first year of law' school some of my 
black classmates, some from the best Ivy l.eague 
colleges, were pressured, along with those of us 
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from less rcs])cctablc colleges, to accept tutoriiil ns- 
>istaiicc. There was a good dciil of rcsentiuent, 
even though the help might have been needed by 
i^oinc of us. 'Tlicre were seventeen black students in 
my law .school class, and sve were all scared; per- 
haps more than the white students, nfraditionally, 
first-year law students arc sup])osed to be afraid, or 
at least awed; but our fear was compounded by the 
iiiiconimiiuicntcd realization that perhaps we were 
not authentic law students and the uneasy suspi- 
lion that o\»r classmates knew that we were not, 
and, like certain members of the faculty, had de- 
veloped paternalistic attitudes toward us. The si- 
lence, the heavy sense of expectation, fell on all 
(if the blacks in a classroom whenever one of us 
was called upon for an answer. We waited, with 
the class, for the chosen man to justify the right of 
all of us to be there. And the busy silence between 
ihc time a black student was called on and the 
time he began to make an answer was alive with 
all our answers being pushed, by sad attempts at 
«>mc kind of empathy, from all sections of the 
huge room to the mind of the man who, for the 
moment, represented all of us. The rest of the class 
would wait sometimes, and embarrassed white 
faces would turn away while the instructor re- 
|j€ated the question, and papers would rattle in 
signals of sympathy. And when an answer came, 
however poor it was, there would be relief visible 
ill the faces of the white students and the instruc- 
tor, and audible in the renewed breathing of the 
rest of the black students. After class, the student 
who had been called on, and a few of his friends, 
might walk hurriedly down the hall; the black stu- 
dent perhaps apologizing, perhaps rationalizing his 
inability to give a better answer. At such times it 
would not be unusual for a white friend to say, 
'‘I’m glad he didn’t call on me. I couldn’t have 
.inswcred that cpiestion myself.” But it would be 
'eiy unlikely that the black student would agree. 

I cite this not as an. exam pie of the black stu- 
deiit’.s inability to compete successfully with his 
while das.sinate, but rather, as an example of the 
h'ychological pressures on him to work even 
harder than his white classmates and to take every 
tniiior defeat much more seriously than it ought to 
taken; to invest in it certain racial implications. 
Ihcrc were many white students who could not 
i^ivc a<le(|iiate answers to questions put to them; 

I sn.spect that none of their white classmates 
^*'li that their own intellectual equipment was 
•»<*iug measured by the performance of these 
l|t‘o|ile. Black students, however, do feel this rela- 
*ionsliij), and how this sense of communal in- 
‘**k'qujicy can he lcs.sened is a consideration beyond 
competence. It is a problem that should rightly 
h.niiu i;i;v school administrations, just as the prob- 
*''*11 of what to do with black .students who are 
J^’illy inadequate presently haunts them. My own 
ceding is that bccaii.se of his minority status in the 



law schools and hccairse of pressures on him from 
both coinmnnitic.s, the black law student is fearful 
of expressing himself, or of viewing himself, as an 
individual. And therefore, he feels responsible for 
the welfare, the ideas, even the image of those 
around him like himself. Until there are enough 
competent blacks in law schools to make each stu- 
dent feel sufficiently secure iti his status, to assert 
himself and to feel responsible for only himself, this 
problem will continue. 

I n regard to the divided loyalties of blacks, 
one can only hope that the profession itself 
will eventually reduce the conflict between the 
moral attraction of the black community and the 
financial attraction of the conventional employers 
of legal talent through such agencies as Commu- 
nity Legal Assistance Offices, integration with other 
disciplines which deal with urban problems, spe- 
cial concentration in areas such as rehabilitative 
programs in prisons and mental institutions, and 
other areas which involve direct contact with 
people. The profession has no choice in this mat- 
ter; even now white law students are saying that 
the real work must be done outside the established 
preserves. And some law schools, Harvard and 
Yale, for example, already have such programs* un- 
der way. On the other side, the black student must 
realize that whatever choice he makes, he has the 
right to make it as an individual, and that the 
con$equencesx)f his decision are his alone. 

There are no statistics on the number of black 
law graduates who return to the South. Perhaps 
these are not necessary. But what should be mea- 
sured is the number of black law graduates who 
opt for the high positions for which they have been 
trained, and their reactions to such employment. It 
is my suspicion that no matter where they go, no 
matter how they function, if they arc still in a mi- 
nority status they have to cope with the very same 
problems: the ambivalence, the question of rele- 
vancy, the paternalistic patterns. There is no escap- 
ing, and there never will be until either black in- 
stitutions are developed enough to absorb their 
own people or black lawyers are in sufficient num- 
ber in the white preserves to create the important 
sense of community and common direction. But 
this will take time. 

And then there is the problem of enduring while 
in law school. To suggest some solution one must 
consider the reasons why black students have been 
so eager to accept the invitations and money ex- 
tended to them. My suspicion is that many stu- 
dents want to become lawyers, and many view the 
law «is n valid means of m.iking a contribution to 
the cultural expansion of the black group. But— 
and this is a reason that few black students will 
admit— for some the opportunity provides only the 
chance to prove that they arc intelligent, that they 
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are intellectually capable of competing with the 
best tliat white society sends to the battle* Three 
years of hard work during which one*s true inter- 
ests are only secondary is a terrible price to pay 
just to refute a false assumption. And making the 
student feel special^ placing him in a category 
which takes intellectual limitations for granted at 
the start of tlie ordeal, only makes his struggle that 
much harder, and much more painful. 

Could law schools recruit more black students 
but become more selective in their admissions pol- 
icies, thus enabling them to drop all such cate- 
gories? There is a great intellectual potential in 
the students coming out of black colleges these 
days; I saw it in their perceptions and questions on 
campuses all over the South, Would it be too liard 
on the law school personnel and the white students 
to recognize each black class member as an individ- 
ual? The fact that some white students are begin- 
ning to* react to what they consider over- 
compensatory accommodations for black students 
may suggest that the use of black students as a 
source of private purgation is almost over. And 
what comes after this? 

As for the vocabulaiy, the majority group’s ex- 
pectations, the black students* attempts to establish 
some sort of collective identity on a white campus, 
these can be adjusted only with time and under- 
standing and a recognition that munificence, no 
matter how well intentioned, is still directly re- 



lated to the ability of the donor to recognise the 
consequences of his act and the intellectual and 
emotional capacity of the recipient to perceive 
whether what he has been offered is truly of any 
value to him. 

There was a girl in Chicago at a conference of 
black law students last May, a black girl from Ala- 
bama who had been a classmate of mine. I sat next 
to her at dinner, and saw a reflection of my own 
rootlessness and uncertainty in her eyes. There was 
an impulse in me to ask a question, to test some 
part of my present self against some part of her, 
just to see if we both were still what we were three 
years ago. She was on her way to Atlanta to work 
in a Community Legal Assistance Office. There was 
a kind of commitment to law in her, and I felt like 
a traitor. We had both walked dirt roads in the 
South, and she, at least, was trying to go home. I 
asked her, **Are you happy now that it’s all over?*' 

She used to be a laughing girl, full of that 
spontaneity so characteristic of Southern black 
people. But she had lost that. And after thinking 
awhile, she said, *'No. But now I know that there*s 
no white man in the world who can say that Tm 
dumb.*' 

It is a great pity, and most of the real problem, 
that so much of any person’s life and mind and 
energy should have t<»)5e^pent in refuting, or re- 
treating from, sometmng as ephemeral as a false 
assumption. □ 



